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IRVING BROWNE. 


N° name inthe legal profession is, prob- 

ably, better known, both here and 
abroad, than that of IRVING BROWNE, the 
editor of the ‘‘ Albany Law Journal.” 

Mr. Browne was born at Marshall, Oneida 
Co., N. Y., in September, 1835. His early 
education was received in the common 
schools and academies at Nashua, N. H., 
and Norwich, Conn., where his father re- 
sided during young Browne’s boyhood. At 
the age of fourteen he began to study print- 
ing and telegraphy, in both of which he 
speedily became an expert. He was one of 
the first operators who habitually read by 
sound, and in the spring of 1853 was em- 
ployed in a telegraph office in Boston. He 
remained but a short time in this position, 
however, and later in the same year entered 
the law office of Theodore Miller at Hudson, 
N. Y., and began to fit himself for the bar. 
After three years in the office, Mr. Browne 
entered the Albany Law School, from which 
he was graduated in the spring of 1857 and 
admitted to practice. Shortly after his grad- 
uation he formed a partnership in Troy, 
N. Y., with Rufus M. and Martin I. Town- 
send, under the firm-name of Townsends & 
Browne, which continued until 1878, when 
the firm was dissolved and Mr. Browne con- 
tinued the practice of the law alone until the 
fall of 1879. 

At the bar Mr. Browne was, during the 
last years of his residence at Troy, a favor- 
. ite referee. He was best known by his ar- 
guments before the appellate courts. The 
chief of these, perhaps, was that in Menee/y v. 
Mencely, 62 N. Y. 427; s.c. 20 Am. Rep. 
489, in which he established the right of a 
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man to the fair use of his family name in 
the same kind of business pursued by his 
brothers who claimed a monopoly of the 
name in that business by gift of the business 
and good-will from the father. Of this argu- 
ment it has been said that “it has become 
standard authority, and is used as a text for 
citation by the whole legal profession.” 

In Corcoran v. Holbrook, 59 N. Y. 517; 
s.c. 17 Am. Rep. 359, Mr. Browne strug- 
gled unsuccessfully against the application 
of the doctrine of a/ter ego to the case of an 
individual employer. This is probably the 
leading case on the precise point in this 
country, and is opposed to the English doc- 
trine. In Cowee v. Cornell, 79 N. Y. 91; 
s. C. 31 Am. Rep. 428, he succeeded in pre- 
venting the application of the doctrine of 
constructive fraud as between grandfather 
and grandson. The case also involved an 
interesting and novel question of alteration 
of a note by removal of a stub. In Organ 
v. Stewart, 60 N. Y. 413, Mr. Browne was 
unsuccessful in an endeavor to persuade the 
court to adopt the Massachusetts doctrine 
which allows a parol modification of an agree- 
ment for the sale of goods invalid under the 
Statute of Frauds. 

But it is as a writer and journalist that 
Mr. Browne is best known to the profession, 
and he has at different times made valuable 
contributions to legal literature, prominent 
among which are: “ Short Studies of Great 
Lawyers,” “ Humorous Phases of the Law,” 
‘Law and Lawyers in Literature,” the “Ju- 
dicial Interpretation of Common Words and 
Phrases,” and the “ Law of Domestic Rela- 
tions.” He has also written a sketch of the 
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“Judicial History of New York.” His style 
in writing is concise, clear, and forcible. He 
strikes vigorously, without fear or favor, and 
at the same time with perfect honesty and 
impartiality. As a worker, his industry is 
marvellous ; and the care, grace, and finish 
with which he completes his literary under- 
takings are evidence not only of congenital 
literary taste, but also of cultivation and 
study. 

His tastes and characteristics outside the 
law are illustrated in his volume of essays 
entitled “Iconoclasm and Whitewash, and 
other Papers.” The title essay is a study of 
historical vindications of bad characters and 
detractions from good ones. That on “ Bib- 
liomania”’ treats of the follies and fancies 
of book-collectors. Another is on the ab- 
surdities of ‘“Shakspearian Criticism,” and 
the last on “ Gravestones, zsthetically and 
ethically considered.” Mr. Browne has also 
published a translation in English verse of 
Racine’s only comedy, “Les Plaideurs,” 
which is a broad satire on lawyers. 

From his father, who is a graceful poet, 
Mr. Browne seems to have inherited con- 
siderable poetical taste and skill. He has 
written a good deal of humorous verse on 
general subjects, as well as on the law. 
Some of the latter has from time to time ap- 
peared in the pages of the “ Green Bag.” 
In addition, he has written much serious 
verse, showing that he has the humorist’s 
common sadness of fancy. 

Upon the death of Isaac Grant Thompson, 
the founder and editor of the “ Albany Law 


The Green Bag. 











Journal,’ in 1879, Mr. Browne was called to 
Albany to fill the editorial chair, which posi- 
tion he now holds. In legal journalism his 
chief aim has always been to reform the 
laws, to render them cheap, speedy, and 
certain. He has always been a persistent 
advocate of general codification, and of the 
amelioration of the law of evidence and of 
married women. ‘His journal is something 
more than a mere reporter of decisions, for 
its editor has strong and decided opinions 
which he does not hesitate to express. His 
secondary aim has been to render the law 
interesting, and to enliven it by pointing out 
and commenting on its humorous phases. 
For these reasons his journal is undoubt- 
edly more ‘read and quoted by lawyers 
and newspapers than any of its contempo- 
raries. Mr. Browne also succeeded Mr. 
Thompson in the editorial charge of the 
“ American Reports,” which he conducted 
from the 25th to the 60th and closing vol- 
ume. He has never had any assistant on 
the “ American Reports,’ and for several 
years has done all the editorial work upon the 
“Law Journal ” also, and yet has found time 
to compile a digest of the New York Court 
of Appeals Reports, and two volumes of 
National Bank Cases, and is now engaged in 
the preparation of an annotated edition of 
the New York Reports. 

Notwithstanding the severe demands made 
upon his time, Mr. Browne has also been 
for eight years a lecturer in the Albany 
Law School on “ Domestic Relations” and 
“ Criminal Law.” 
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PARISIAN LAW-STUDENT LIFE. 


OST foreigners get their ideas of the 
Parisian student and his way of living 
from books like Kimball’s “ Romance of 
Student Life Abroad,” Thackeray’s “ Paris 
Sketch Book,” Murger’s “Le Pays Latin,” 
and some of the tales of Alfred de Musset. 
They consequently obtain a rather narrow 
and one-sided view of life in the Latin 
Quarter. Kimball presents only the roman- 
tic side of the French student ; Thackeray 
takes you among the art students only ; 
Murger does not so much describe the 
Latin Quarter as he does the career of a 
woman who happened to live in it; and 
Alfred de Musset, with his Mimi Pinsom 
and his Bernerette, gives you a poetical 
rather than a real picture of persons and 
things on the left bank of the Seine. 

The writer has not yet come who has 
treated the Parisian student life as thoroughly 
as Tom Hughes did the Oxford, and Astor 
Bristed the Cambridge student doings ; 
nor have we in our language any work on 
French schools, colleges, and universities 
half as complete and interesting as Mr. 
Hart’s book on life at Géttingen, Berlin, 
and Leipsic. Until such a faithful chroni- 
cler arrive, the following sketches may throw 
some light on an attractive subject. 

The Latin Quarter is that extensive part 
of Paris which is bounded on the north by 
the Seine, on the south by the Mont Par- 
nasse Railway Station, on the west by the 
Rue Bonaparte, and on the east by that 
shapeless pile, the Halle aux Vins. The 
university buildings are not contiguous. 
The Law School is at ten minutes’ walk 
from the Medical School, and it takes you 
eight minutes to walk from the College de 
France and the Sorbonne to the School of 
the Fine Arts. The Sainte Genevieve Li- 
brary is at least at twelve minutes’ distance 
from the Mazarin Library, and the uniformed 
members of the Polytechnic School have to 
walk at a brisk step if they wish to gain the 





Boulevard St. Michel in eight minutes. The 
visitor to the quarter and the student living 
in it are therefore obliged to ramble about, 
if they desire to see the attractions of this 
scholastic spot. The attractions are numer- 
ous. There is the Odéon, the second theatre 
in France,—a Doric structure, that witnessed 
the early triumphs of Hugo, Ponsard, George 
Sand, and Dumas. There is the Institute, 
whose massive cupola resembles that of the 
Invalides, — a resemblance which suggested 
to Heine the bitter hint that the men beneath 
the former cupola are also invalids. The 
Mint, the Senate, the Court-House, the Pre- 
fecture of Police, the Sainte Chapelle, are 
all in the student quarter. It is a quarter 
which in spite of the modern improvements 
set on foot by Napoleon III. its aristo- 
cratic-looking Boulevard St. Michel (the main 
artery of the section), its many new houses 
and pretty shops, its broad streets usurping 
small, winding, and romantic ones, still con- 
tains much that gives it a stamp of its own. 
When you stand under the shadow of the 
Pantheon, or within earshot of the silver 
chimes of St. Etienne de Mont, or under 
the gloomy vaults of St. Severin, — when 
you see the crowds of young men seated in 
front of the cafés, grouped in front of the 
lecture-rooms, strolling along boulevard and 
street, you are persuaded that you are in the 
midst of a quarter where youth and merri- 
ment and studious quiet predominate. In 
the spring the lilacs waft their sweet per- 
fume upon the student as he passes the gar- 
den of the Luxembourg, and in autumn he 
can behold the gorgeous tints of falling 
leaves in the Jardin des Plantes. 

The Parisian student, with the exception 
of the followers of Aésculapius, is a late riser. 
“Paris is like the Duc de Vendéme,” said 
Benjamin Constant. “ It is epicurean, cyni- 
cal, lazy ; it gets up at noon, but it arises to 
go forth and conquer.” The Parisian stu- 
dent is something like that. At any rate, 
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when he does not arise he takes his break- 
fast in bed, and when he does he takes it in 
a crémerie restaurant. This repast consists 
not of beefsteak, nor of buckwheat cakes, nor 
of ham and eggs, but of a bowl —a Cas- 
pian Sea full — of coffee and an infinitesi- 
mally small roll. We should not forget the 
spoon, which may be classed just after the 
ladle in size. When he has finished this 
breakfast (20 ¢. to 30 ¢.), the student goes 
to the lecture-room or to the hospital, as 
the case may be. 

Students of the law generally complete 
their studies in three years; at the end of 
that they are /icenci¢és. In order to obtain 
this degree, which opens the way to all lib- 
eral and administrative positions, they must 
have passed four examinations satisfactorily, 
and presented a thesis that has been ap- 
proved by the Faculty. They attend lec- 
tures at the Law School, and frequent private 
classes called conférences. There is no roll- 
call at the lectures, and therefore attendance 
is as irregular as at an American college 
chapel. Every regularly registered student 
has his card (carte détudiant), signed by 
the Dean and Secretary of the Faculty, and 
the signature of the bearer is likewise affixed. 
This card is good for one year only, and must 
be shown by the student when requested to 
do so. The lecture-rooms are generally ar- 
ranged in amphitheatre form. They are old 
and dingy, and the system of ventilation 
dates back to Noah’s days. The professor 
has a red gown. He now and then takes a 
sip of the sugar water on the desk before 
him. The students distinguish themselves 
by the noise they make before the learned 
gentleman’s arrival, by the paucity of the 
notes they take, by their listless attention 
when he is there, and by the impatient snap- 
ping of their watch-cases when he stays be- 
yond his time. The conférences —a species 
of French “ Coaching Clubs” — are the real 
workshops of the law students, ‘There they 
are questioned by young and keen tutors, 
who stand in pretty much the same relation 
to the Law School that the Privat Docenten 








do to the University in Germany. The Con- 
Jérenciers treat of the same subjects as the 
lecturing professors, but in a more thorough 
and questioning manner. Indeed, they sup- 
plement the professors. 

The following are the studies to be mas- 
tered by the French law student. In the 
first year he is required to study Books I. 
and II. of Justinian’s “ Institutes,” the gen- 
eral history of French law as taught by the 
professor, who of course recommends his 
own text-book ; two books of civil law, two 
books of penal law, and certain specified 
articles of criminal procedure. In the sec- 
ond year the candidate takes up Books III. 
and IV. of Justinian’s “ Institutes,” political 
economy as taught by the professor, the 
third book of the civil law, and three books 
of civil procedure. His third and last year 
comprises study of administrative law, the 
Commercial Code, some more articles of the 
civil law and private international law as 
taught by the professor. Having passed on 
those subjects, the last examination taking 
place before five Professors, he presents his 
thesis, consisting of two dissertations, one in 
Latin and one in French ; and when it has 
been approved he has it printed. He usually 
dedicates it to his grandparents, if living, and 
if deceased, to their memory; to his brothers 
and sisters, to his favorite professor, and to 
his intimate friends, not collectively, be it 
noted, but singly and by names. The dedi- 
cation page of a French student’s thesis 
somewhat resembles the string of hiero- 
glyphics on the obelisk in the park. The 
degree of /icencié is not the highest in the 
gift of the Law Faculty, though it is the 
one generally sought. The highest is that 
of LL.D.; and this is obtained by another 
year’s study, and satisfactory examination 
on all of Justinian’s “ Institutes,” the Pan- 
dects, the whole of the civil law, the his- 
tory of law, the droit coutumier, industrial 
and commercial law, constitutional law and 
finance. 

Though there is no Professor of Elocution 
as in our Law Schools, and though moot 
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courts are not held, the students exercise 
their oratorical powers in the conférences, 
but, above all, in the cafés and beer saloons. 
It is there that you can frequently hear some 
hot debate on law or politics between two 
-students. I have also assisted at some very 
fine informal discussions in students’ rooms, 
where the arguments were good, the flow of 
elocution easy, and the reading displayed 
broad. But what the French student lacks 
is training in parliamentary law. He has 
but a very faint idea of it in his youth, and 
that he continues in his mature years to 
have a vague idea on the importance of the 
matter is proved by the worse than school- 
boyish indecorum of the proceedings in the 
Chamber of Deputies. A little less Demos- 
thenes and a little more Cushing would do 
them no harm. 

When eleven o’clock strikes in the dome 
of the Sorbonne most of the students hasten 
to their lunch or dé&jeuner a la fourchette, and 
when that meal is despatched they stroll lei- 





surely to their habitual café. The most popu- 
lar of the day cafés are the Source, frequented 
by Parisians, South Americans, a few Luxem- 
bourgers, a colony of Basques, and a sprink- 
ling of other nationalities; the Voltaire, a 
respectable solid establishment, with a good 
stock of papers ; the Cluny, the Anglo-Saxon 
headquarters, though there are numerous Rou- 
manians in the billiard-room upstairs; the 
Vachette, the “swell” café of the quarter, 
where coffee costs just one cent more than 
in the other coffee-houses on the Boulevard 
St. Michel, and where the women are just 
one shade older and better dressed. It is in 
these resorts that the Parisian student takes 
his noon cup of coffee, or sips his mazagran, 
or slowly quaffs his “gueur. Here he reads 
the morning news, or discusses a question of 
study with his friends, or plays a game of 
sixty-six, écarté, baccarat, or whist, or tries 
his hand at checkers or chess. At about 
1.30 he leaves and goes about his regular 
occupation. — Vew York Times. 





ODD OFFENCES. 


N an old number of “ Chambers’ Journal” | 


the writer came across an article with 
the above title ; and a number of the cases 
therein referred to are sufficiently interest- 
ing and amusing, he thinks, to “ entertain” 
the readers of the “Green Bag.” 

Lovers of liberty as they were, our fore- 
fathers had but little patience with propound- 
ers of novel notions. When Henry Crabb, 
suddenly awaking to the fact that success 
in business was not to be attained without 
much lying and deceit, forswore his calling 
of haberdasher of hats, and betook himself 
to playing the hermit and practising vege- 
tarianism, he was put in the stocks, ousted 
from one refuge to another, and finally lodged 
in prison, to prevent others imitating his evil 
example. 








« Sir George Carteret,” says Pepys, “showed 
me a gentleman coming by in his coach who 
hath been sent for up out of Lincolnshire. 
I think he says he is a justice of the peace 
there that the council have laid by the heels 
here, and here lies in a messenger’s hands, 
for saying that a man and his wife are but 
one person, and so ought to pay but twelve- 
pence for both to the Poll Bill, by which 
others were led to do the like; and so here 
he lies a prisoner.” 

It does not do to be in advance of one’s 
day. In 1618 a Weymouth butcher was 
amerced in three shillings and fourpence 
for killing a bull unbaited, and putting the 
flesh thereof unto sale. About the same 
time certain good citizens of Worcester 
presented a formal complaint against John 
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Kempster and Thomas Byrd for not selling 
their ale according to the law, — charging 
only a penny a pint for beverage of such ex- 
traordinary strength as to lead to assaults, 
affrays, bloodsheddings, and other misde- 
meanors ; in other words, for giving their 
customers too good an article, — an offence 
not by any means likely to occur in our 
modern times. 

In all times and in every land an over- 
free tongue has proved troublesome to its 
possessor. A man was sent to prison, in 
Plantagenet days, for twelve months, for 
offering to call the chief magistrate of Lon- 
don a scoundrel, and fight him too, if any 
one would pay him for his pains. King 
James I. ordered two Londoners to be 
whipped from Aldgate to Temple Bar for 
speaking disparagingly of Spain’s unpopular 
representative, Gondemar; and Recorder 
Fleetward let every one know that liberty 
of speech was an offence against the Com- 
monwealth by sending a saucy fellow to 
jail for venting his enjoyment of a hearty 
bread and cheese meal by swearing he had 
supped as well as my Lord Mayor. 

A sapient coroner read a witness a severe 
lecture upon the enormity of being out of 
bed at one o'clock in the morning, refusing 
him his expenses by way of marking his 
disapproval of such an impropriety. Of the 
same way of thinking was Constable Snooks, 
who took a man into custody for presuming 
to come outside. his own door at that early 
hour, after the zealous officer had put him 
inside the house. Another active and in- 
telligent officer, catching a young man late 
at night in the heinous act of putting his 
latchkey into its proper keyhole, hauled 
him, spite of resistance, to the station-house ; 
and the next morning had the satisfaction 
of hearing the magistrate indorse the ac- 
tion, and sentence the delinquent to a term 
of hard labor for “ resisting an officer in the 
execution of his duty.” 

The law presumes that everybody knows 
what he may and may not do, and acting on 
that presumption unpleasantly enlightens 








those who are not so wise as they should 
be. An Illinois citizen brought his daugh- 
ter’s young man before a justice for vio- 
lently ejecting him from his own parlor one 
Sunday evening. After hearing the other 
side, the justice said: “It appears that this 
young fellow was courting the plaintiff's gal, 
in plaintiffs parlor ; that plaintiff intruded, 
and was put out by the defendant. Court- 
ing is a public necessity, and must not be 
interrupted. Therefore the law of Illinois 
will, hold that a parent has no legal right in 
a room where courting is afoot. Defendant 
is discharged, and plaintiff must pay costs.” 

Different notions as to the necessity of 
courting prevail in Texas, or a susceptible 
individual would hardly have been fined for 
telling a pretty girl he should very much 
like to kiss her; leaving him as much puz- 
zled as to where the justice came in, as the 
man in Indiana who, returning home from 
a journey, found the house empty, his wife 
having raffled all the furniture and absconded 
with the proceeds, and before he thoroughly 
comprehended the situation, found himself 
arrested by the sheriff for permitting gam- 
bling on his premises. 

When in Rome do as the Romans do, is 
easily said but not so easily accomplished. 
Some years since, a Western man, spending 
a day in Boston, bought a cigar and started 
for a stroll. He had not gone many yards 
before he was tapped on the shoulder by a 
policeman, who politely informed him that 
he had incurred a penalty of two dollars by 
smoking in the street. The innocent of- 
fender handed over two dollars and walked 
on. Presently he came across a hungry- 
looking urchin, to whom he good-naturedly 
proffered a piece of gingerbread, and immedi- 
ately a policeman was at his elbow intimat- 
ing he had thereby violated a city ordinance. 
Tendering his informant a three-dollar bill, 
with instructions to keep the change, as he 
should want to whistle by and by and might 
as well pay beforehand, the disgusted visitor 
went on his way, resolved never again to 
make holiday in Boston. 
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THE WICKED SHOEMAKER AND SACRILEGIOUS FARMER. 


COMMONWEALTH vw. JOSSELYN, 97 Mass. 411; COMMONWEALTH v. SAMPSON, 
97 Mass. 407. 


By IrRviING BROWNE. 


[Zhe hoeing of corn or the gathering of seaweed on Sunday is not a“ work of necessity,” although 
otherwise the one may suffer from neglect and the other may be swept away and lost.) 


JOSSELYN was a humble citizen, 
Who paid his way by cobbling boots and shoes, 
As kind and sober as most other men, 
Who ne’er a moment from his bench dared lose, 
Because upon his stitching and his pegging 
Depended wife and several children small, 
Who, if he failed them, must perforce go begging ; — 
He was indeed to them their treasured awl. 
A curious, prying, and malicious neighbor, 
At eight o’clock one peaceful Sunday morn, 
Saw Josselyn one hour at worldly labor, 
To wit: in hoeing a few hills of corn 
Which grew in his remote back-garden-patch, 
And which he cultivated as he could 
Contrive some scattered anxious hours to catch 
To furnish his small frugal table food. 
And so this shoemaker incendiary, 
Upon complaint of this detested sneak, 
Was brought to trial for unnecessary 
Labor upon the first day of the week, 
As by the wiles of Satan instigated, 
Without the fear of God before his eyes, 
He had this corn of mammon cultivated, 
Instead of Christian graces for the prize. 
In vain he represented to the court 
How hard it was to make both waxed-ends meet; 
That his wrong-doing was so very short ; 
Disturbed no others in reflections sweet; 
That the corn needed hoeing very much; 
And asked the judge to let the jury say 
Whether the immorality was such 
That he deserved a penalty to pay. 











XUM 








The Green Bag. 















But for his humble brother of the bench 
No sympathy had this fell magistrate; 

In durance vile poor Josselyn must blench 
And cobble shoes for puritan Bay State. 

Ill weeds disfigure now his humble garden, 
His wife and little ones of foot go bare; 

Consigned to cruel mercies of the warden, 
He meets a due reward in prison fare. 

On Sunday cobbler should become knee-suitor, 
At church in morning be among the first, 

Seek not his suffering garden-sauce to tutor, 
Hoe not, however much he is athirst. 

On bended knee of him one lesson cram, 

To wit: We sutor ultra crepidam. 











Sampson a license legally acquired 

To gather seaweed on a neighboring beach, 
To spread which on his land he much desired, 

That into every cranny it might leach ;— 

It was a sort of heaven-sent manure 
Which very cheaply he could thus secure. 
One Sunday was unusually good for weed, 

And so to haul it higher up the shore, 
Lest it should wash away he did proceed; 

This was his crime, and really nothing more, — 
A simple exercise of Yankee thrift 
Lest gifts of Providence should go adrift. 

It was at ten o'clock that Sunday night, 
Afar from any house or public road, 
There was no proof of any one in sight, 
He did not. try to draw a single load, — 
But probably it made his crime the worse, 
That he to observation was averse. 
He might have been at “meeting” all day- long, 

And played the double-bass in country choir, 
Or raised his voice in nasal sacred song, 

Till he and all his listeners did perspire ; — 
But on this point the report, I must concede, 
Is silent, therefore we return to weed. 

The court apparently thought the defence 
In Sampson’s case than Josselyn’s was stronger ; 
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On the enormity of his offence 

They aired their views in an opinion longer ; 
Nor curtly in six lines “per curiam” 
Did they this noxious Sabbath-breaker damn. 
“To save the life of animals or men, 

Prepare fit food for man as well as beast, 
Save things from fire or flood or tempest when 
They otherwise would perish; —this at least 

On Sunday godly men may always do, 
And there are such occasions not a few. 
But if the fish in bay or birds on shore 
Uncommonly abundant then should be, 
Fishing or shooting would be none the more 
Devoid in law of immorality. 
As fish and birds are not uncommon prey, 
So waves will cast up seaweed every day. 
How it might be in case a goodly whale 
Should on the beach be driven high and dry, 
Tempting of bone and blubber to avail, 
’Tis not important now to signify. 
That case exceptional, which doth involve 
Such sum accessible, we need not solve.” 
Thus spoke the venerable Hoar, who wrought 
His morals from the hoar antiquity 
When Puritans unanimously thought 
It reprehensible iniquity ° 
For one to kiss his wife on Sabbath day 
Or in the meeting-house on organ play. 
If Sampson could have got his arms about 
The pillars of that court-house where Hoar sat, 
He would have raised as great a rout 
As when great Samson laid the temple flat. 
But he was sent on mush and milk to feed, 
And in striped clothes repent of gathering weed. 


So listen, all ye Massachusetts men, 
Unto the lesson which we here would teach 
With trembling awe and reverential pen: 
On Sunday weed not garden nor the beach, 
Nor let the Enemy your thoughts assail 
With profit less than prophet-bearing whale. 
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HASTINGS COLLEGE OF THE LAW. 


(Law Department of the University of California.) 


By CuHarLes W. SLACK. 


| ty is not possible to say much of an insti- 
tution of learning which has had an ex- 
istence of scarcely more than a decade. The 
time is so brief that any beneficial results 





which it may have achieved are but begin- 


ning to be noticeable. The most that can 
be done is to state whence it came and 
what it is attempting to accomplish. 

In March, 1877, an article appeared in one 
of the college papers at Berkeley, announc- 








ing, upon authority, the intention of Hon. S. 
Clinton Hastings, a well-known millionnaire 
and ex-Chief-Justice of the State, to found a 
law school, which should become a part of 
the University of California. Although 
the organic act of the University pro- 
vided that there should be maintained in 
the University a college of the law, yet 
the increasing demands for the support 
of the more necessary academic depart- 
ments of the young institution had com- 
pelled the Regents to abandon any no- 
tion which they might have entertained 
of establishing a law department. A 
medical school of the University had 
already been founded through the mu- 
nificence of a distinguished physician 
and surgeon of San Francisco, and was 
in successful operation. A law school 
was much needed, in which the Cali- 
fornia youth, intending to enter the legal 
profession, might obtain a systematic 
knowledge of the law. The schools of 
Harvard, Yale, Columbia, Ann Arbor, 
and other Eastern institutions were open 
to but a favored few, and besides no in- 
structions could be expected to be given 
by them in the important local laws of 
the State. It was for these reasons that 
Judge Hastings’s proposition was en- 
thusiastically received by the Regents 
of the University, students, and many 
prominent judges and lawyers. 

At the next session of the Legislature 
an Act drafted by Judge Hastings was 


| passed, creating the “ Hastings College of the 


’ 


Law,” and providing for its affiliation with 
the University. The Act was approved by 
Governor Irwin March 26, 1878, and went into 
immediate operation. By its terms Judge 
Hastings was to pay into the State Treasury 






































one hundred thousand dollars, on which the 
State was to appropriate seven per cent per 
annum, in two semi-annual payments, for 
the support of the College. The following 
eight distinguished members of the bench 
and bar were named as Directors, who, with 
the Chief-Justice of the State as ex-officio 
president of the Board, were to constitute 
the governing body: Joseph P. Hoge, W. W. 
Cope, Delos Lake, 
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Directors by Thomas B. Bishop, Esq., and a 
response on behalf of the bench and bar by 
Mr. Justice Crockett of the State Supreme 
Court. 

Shortly afterwards the Directors met and 
elected Colonel Hoge Vice-President of the 
Board ; Judge Hastings was appointed Dean ; 
John Norton Pomeroy of Rochester, N. Y., 
was selected as the first Professor of Muni- 

cipal Law; and C. F. 





Samuel M. Wilson, 
Oliver P. Evans, 
Thomas B. Bishop, 
John R. Sharpstein, 
and Thomas I. Bergin. 
Any vacancies which 
might occur in the 
Board were to be filled 
by the Board itself. 
By the terms of affili- 
ation with the Univer- 
sity, the entire man- 
agement of the affairs 
of the school was to 
be in the hands of the 
Board, with the right 
to select its officers 
and instructors. The 
President of the Uni- | 

versity is, however, the | 

President of theschool, | 

and the degrees are | 








D. Hastings was ap- 
pointed Registrar. It 
was resolved that the 
course of study should 
extend over three 
years, the terms to 
be co-extensive with 
those of the under- 
graduate departments 
of the University at 
Berkeley ; and a plan 
of instruction was pre- 
pared and announced 
by Professor Pomeroy 
in accordance there- 
with. It was Judge 
| Hastings’s idea to 

place the advantages 
| of the school within 
| the reach of every one 
| who possessed a good 
| moral character and 








conferred and the di- 
plomas issued to the 
graduates by the au- 
thority of the Regents of the University. 
Within two months after the passage of 
the Act, Judge Hastings had paid into the 
State Treasury the one hundred thousand 
dollars provided to be paid. The formal 
transfer of the institution to the Regents of 
the University and the Directors of the! Col- 
lege was made in public on Commencement 
Day of the University in June, 1878. Judge 
Hastings on that occasion delivered an ad- 
dress, in which he set forth his wishes and 
expectations concerning the College. This 
was followed by a response on behalf of the 
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reasonable education- 
al qualifications, No 
charges were there- 
fore to be required of students except a 
yearly fee of ten dollars, to cover incidental 
class expenses. 

On August 9, 1878, the school was formally 
opened in the Old Hall of Pioneers in San 
Francisco. The inaugural address was de- 
livered by Professor Pomeroy in the Assem- 
bly Room, which was crowded with judges, 
lawyers, and students. A large number of 
persons applied for admission, many of them 
being young members of the bar. Among 
the applicants were two ladies, who had 
already been admitted to practice by the 
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Supreme Court. The Directors decided to 
reject them; but they brought suit to com- 
pel their admission, and succeeded on the 
ground that the University was by law 
open to women, and therefore the Law 
School was also open to them, as a de- 
partment of the University. True to the 
traditions of their sex, however, when they 
could be admitted they seemed to have lost 
their desire to attend, 
and they soon severed 
their connection with 
the school. It was at 
first thought advisable 
to form two classes at 
the beginning, — the 
Junior and Middle, — 
and an examination 
of applicants for the 
Middle Class was in 
fact held; but it was 
finally concluded that 
it would be better to 
start all at the founda- 
tion, and this was ac- 
cordingly done. 

For two years the 
principal part of the 
work of instruction 
was done by Profes- 
sor Pomeroy. During 
the first year a course 
of lectures on Legal 
Ethics was delivered 
by Rev. W. H. Platt, 
D.D. In 1880 Hon. Oliver P. Evans, then 
Judge of the Superior Court of San Fran- 
cisco, was appointed Assistant Professor in 
charge of the Junior Class. Judge Evans, 
although comparatively a young man, brought 
to the position a wide experience both at the 
bar and on the bench, and discharged the 
duties well and ably for two years, when he 
resigned the professorship. This was followed 
by his resignation from the bench shortly 
afterwards, in order to devote himself to prac- 
tice, which was better suited to his inclina- 
tions. Judge Evans has continued to be a 


JOHN NORTON POMEROY. 











member of the Board of Directors, and has 
always taken an active interest in the welfare 
of the school. Calhoun Benham, a scholarly 
and accomplished gentleman, was appointed 
to fill the vacancy caused by the resignation 
of Judge Evans. Professor Benham died in 
1884, and Professor Pomeroy died during the 
following year. The writer received a tem- 
porary appointment to the position made va- 
cant by the death of 
Professor Pomeroy, 
until his successor 
could be chosen. The 
principal chair was 
finally tendered to 
Hon. E. W. McKin- 
stry, who resigned 
from the Supreme 
Bench of the State 
for the purpose of 
accepting it. The 
writer's connection 
with the school was 
continued as Assistant 
Professor. 

The chair of Legai 
Ethics has been filled 
since 1886 by a well- 
known ~=_ Californian, 
Rev. J. H. C. Bonté, 
D.D. Dr. Bonté is 
himself a graduate of 
an Eastern law school, 
and practised the legal 
profession for several 
years before he took up the study of theology. 
He has enjoyed an interesting and extensive 
acquaintance and association with prominent 
professional men throughout the country, and 
has a large fund from which to draw mate- 
rials for his lectures. 

Judge Hastings resigned from the office of 
Dean, and accepted instead the honorary po- 
sition of Professor of Comparative Jurispru- 
dence. His son, Robert P. Hastings, is now 
the Dean. Mr. Hastings is a graduate of 
Harvard, and one of the first graduates of 
the Law School which bears his father’s 
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name. Edward J. Ryan, a recent graduate 
of the school, is at present the Registrar. 

The Directory of the College has continued 
the same as at first constituted, with the ex- 
ception of W. W. Cope and Delos Lake, who 
resigned, and whose places were filled by 
Robert P. Hastings, the present Dean, and 
Ralph C. Harrison. 

The course of instruction at the College 
has remained substantially the same as that 
introduced by Professor Pomeroy. The fol- 
lowing will give an idea of its scope: — 


Junior YEAR. 


Elementary Law. A course of lectures, recita- 
tions, and discussions, the object being to acquaint 
the student with the entire field of jurisprudence. 
Some considerable attention is paid to the works 
of Blackstone and Kent. 

Domestic Relations. A full consideration of 
the subject of Husband and Wife (including Mar- 
riage and Divorce), Married Women (including 
particularly their power to contract, and their 
property rights), Parent and Child, Infants, Guar- 
dian and Ward, and Master and Servant. 

Contracts. The general principles of the law of 
contracts. 

Real Property. The subject begun and com- 
pleted. 


Torts. An outline of the law of torts. 


MIDDLE YEAR. 


Commercial Law. The principal portion of the 
year is taken up with the important subjects of 
Sales, Bailments, Common Carriers and Telegraph 
Companies, Negotiable Instruments, Mercantile 
Guaranties and Suretyship, Insurance, Agency, 
Partnership, and Corporations. 

Wills and Administrations. Part of the year is 
devoted to Wills and the Administration of the 


Estates of Decedents, including the probate of | 


wills, the appointment, powers, duties, and _lia- 
bilities of Executors and Administrators, and the 
settlement and distribution of Estates, particular- 
ly with reference to the Statute Law of California. 


SENIOR YEAR. 


Pleading. A course on common law, equity 
and code pleading, including the manner of com- 








mencing actions, the place of trial and parties, 
with practical exercises. 

Practice. A considerable portion of the year is 
devoted to practice under the Code of Civil Pro- 
cedure. This includes a study of the law of Ar- 
rest and Bail, Claim and Delivery of Personal 
Property, Injunctions, Attachments, Receivers, 
Trials, Judgments, Executions, New Trials and 
Appeals, and the Writs of Certiorari, Mandamus 
and Prohibition, with practical exercises. 

Evidence. The general principles of the law 
of evidence. 

Equity. A course on equity jurisdiction and 
jurisprudence. 

Constitutional Law. 
United States. 

Legal Ethics. 
legal ethics. 


Constitutional law of the 


A course of ten lectures on 


Some notion of the exhaustiveness of the 
treatment and study of the subjects con- 
sidered may be formed from the fact that 
the college year is nine months, and that 
there are no interruptions, with the excep- 
tion of a recess of two weeks at Christmas. 

The aim is to make the student’s theoreti- 
cal knowledge as practically useful to him as 
possible. A Moot Court is established in 
which the members of the two upper classes 
participate. Each argument is presided 
over by a member of the Faculty and by 
some student. Briefs are required to be 
prepared and filed at the hearing, and an 
opinion is written by the student-justice 
under the direction of the professor in 
charge. Besides these exercises, students 
are required to draft papers relating to the 
subjects on which they may be engaged ; 
such as leases, mortgages, deeds, and wills ; 
and in the Senior year, pleadings, notices 
for various purposes, papers relating to the 
change of place of trial, papers on attach- 
ment, injunction, etc. Occasional papers, 
such as criminal informations and indict- 
ments, are also prepared. This practice has 
been found to be so valuable that it is hoped 
it may be extended in the future. The pro- 
fessors in charge devote all the time they 
possibly can to it; but the work to be prop- 
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erly done would require almost the exclusive 
attention of one person ; and the income of 
the school does not at present permit of any 
increase in the staff of instructors. Of 
course, no Law School can, nor does it at- 
tempt to, supply the things which must be 
learned by actual practical experience in a 
lawyer's office; but this is to be said of the 
graduates of the Hastings Law School, that 
they find little diffi- 
culty in commencing 
to practise at once for 
themselves, without 
any previous actual 
practical training. 
The lecture system 
of instruction was at 
first adopted, but there 
were so many objec- 
tions to it, that formal 
lectures are not now 
given except on spe- 
cial subjects. Text- 
books are principally 
used, but leading cases 
are constantly referred 
to and required to be 
studied. Comments 
are made, to such an 
extent as may be 
thought necessary, but 
they are chiefly infor- 
mal. There are daily 
recitations and discus- 
sions. The school is 


distinctly Californian, and therefore special | 
| ving’s Alhambra; Thackeray’s Newcomes ; Shak- 


attention is paid to the Codes of the State. 
How far the Code provisions have adopted, 
modified, or abrogated particular rules of the 
Common Law, is constantly attempted to be 
shown. Such peculiar topics as commu- 
nity property are also noticed at length. 
The exercises are held in comfortable rooms 
in the Old Hall of Pioneers on Montgomery 
Street, near Jackson. The school has no 
library of its own, but students have access 
to the excellent San Francisco Law Library, 
at the New City Hall. 
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Formerly, like many of our Eastern sisters, 
the only qualification for admission, aside 
from good moral character, was that appli- 
cants should possess “a good English edu- 
cation.” This really means no educational 
requirements whatever. The result was that 
many entered who were totally unprepared 
to begin the study of the law. They were 
generally rejected, at least at the end of the 
first year, but it proved 
to be a loss of time to 
them and an injury to 
the standing of the 
school. Accordingly, 
in 1886, the Directors 
resolved that unless an 
applicant was a grad- 
uate of some institu- 
tion of learning of rec- 
ognized standing, he 
should be compelled 
to pass an examina- 
tion in the following 
subjects ; being sub- 
stantially the same as 
is required to enter 
the Literary Course 
of the University : — 


1. English. A short 
composition, correct in 
spelling, punctuation, 
paragraphing, and gram- 
mar, upon a subject taken 
from the following works : 
Scott’s Lady of the Lake ; Scott’s Ivanhoe ; Ir- 


speare’s Merchant of Venice and Julius Cesar. 
Applicants are also required to analyze sentences 
from these works, and to pass an examination on 
the first seventy-one lessons in Kellogg’s Text- 
book on Rhetoric. 

2. Arithmetic. Including the metric system, 
and the technical parts of Commercial Arithmetic ; 
namely, banking, profit and loss, commission, taxes, 
duties, stocks, insurance, exchange, and average 
payments. 

3. Algebra. To Quadratic Equations, includ- 
ing the various methods of factoring, the theory 
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of exponents, integral and fractional, positive and 
negative, and the calculus of radicals. 

4. Plane Geometry. 

5. History and Geography. History of the 
United States and of England, and the general 
facts of Physical and Political Geography. 

6. Latin. Czsar, Gallic War, Books I.-IV. (or 
Civil War, Books I.-II.) ; Cicero, the Four Catili- 
narian Orations, and the Orations Pro Archia Poe- 
ta and Pro Lege Manilia ; with questions in each 
case on the implied gram- 
mar and on the subject- 
matter and the corre- 
sponding archeology. 


These examinations 
are conducted by the 
Faculty of the Uni- 
versity at the same 
times and places as 
those for entrance to 
the undergraduate de- 
partments. Further- 
more, no one is re- 
ceived into the Junior 
Class unless he is at 
least eighteen years 
of age. An applicant 
for admission to the 
Middle Class, besides 
being qualified to 
enter the Junior Class, 
must be at least nine- 
teen years of age, and 
must pass a satisfac- 
tory examination on 
the work of the Junior year. Similar con- 
ditions exist for admission into the Senior 
Class, the required age being twenty. No 
one has ever yet been admitted into the 
Senior Class, without an actual attendance 
upon the exercises of the previous year. 
The college authorities very strongly pre- 
fer to have students who wish to commence 
at the beginning of the Junior year. 

The effect of these entrance requirements 
has been to diminish the number of students 
about one half. There are now seventy- 
seven students in the school: sixteen se- 
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niors, twenty-five middle men, and thirty-six 
juniors. Of these, forty-three, or more than 
fifty-five per cent of the entire number, hold 
collegiate degrees. The average age is about 
twenty-two or twenty-three years. It would 
be difficult to find in any college a body of 
young men of equal number who are supe- 
rior in point of education, ability, earnestness, 
and in all the qualities which go to make up 
perfect gentlemen. 
Not only is this true 
of the present, but of 
previous classes. The 
writer has always 
found it a pleasure to 
meet them. 

At the end of each 
year an examination 
on the year’s work, 
‘lasting several days, is 
held. A standing of 
seventy-five per cent 
in each subject is re- 
quired to pass. Some 
idea of the severity of 
these examinations 
may be had from the 
fact that in 1886 
twenty-five seniors 
passed and five were 
rejected; in 1887 
twenty-one passed and 
three were rejected ; 
in 1888, twenty-five 
again passed, with 
three rejections; and in 1889 eleven passed, 
and two were recommended not to appear. 
A proportionately larger number of rejections 
occurs in the junior and middle classes. It 
might be further stated that if a student 
fails at the end of the first year, he is almost 
always admitted to the Supreme Court, on 
examination, shortly afterwards. 

The number of graduates of the school 
thus far, in nine years, is two hundred and 
fifty-nine. Of these, eight are dead; and 
fifty-one of the remainder are not in prac- 
tice. Of the other two hundred, sixteen 
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were admitted by the Supreme Court before 
graduation. Three of the earlier graduates 
were women, one of whom is following the 
profession. A diploma from the College 
admits to all the courts of the State. Dur- 
ing this same period the Supreme Court has 
admitted on examination and motion more 
than twice as many as have graduated from 
the school. 

The graduates are 
rapidly pushing for- 
ward to the front ranks 
of the profession. One 
is a Superior Judge, 
and several of them 
are District Attorneys. 
They have done much 
to overcome thestupid 
prejudice which once 
existed against the in- 
stitution because, prin- 
cipally, of the number 
it turned into the pro- 
fession. The forego- 
ing figures ought to 
be a sufficient answer 
to any assertion that 
the school is over- 
crowding the profes- 
sion. Adverse criti- 
cism upon the methods 
and results of law 
schools usually comes 
from persons who were 
never educated in 
them, know nothing about them, and who 
will not learn anything. Suffice it to say, 
that among those who are competent to judge, 
there is but one opinion as to their superi- 
ority over any other means of legal education. 
The authorities of the school have labored 
industriously and unselfishly to establish the 
public confidence in it, and perhaps the best 
proof of their success is that judges and law- 
yers send their sons to it to be educated. 
We cannot claim for it many of the advanta- 
ges possessed by the Eastern institutions ; 
but if for lack of means and a larger corps of 
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instructors we cannot accomplish what we 
should like, we have at least the conscious- 
ness of doing the best we can. 

This sketch would be incomplete without 
some more extended mention of the founder, 
through whose large liberality the College 
exists, and of its first and present principal 
professors, John Norton Pomeroy and E. 
W. McKinstry. 

Few men have had 
such a remarkable ca- 
reer as Serranus Clin- 
ton Hastings. He 
was born in Jefferson 
County, N. Y., Nov. 
22,1814. At the age 
of twenty he was prin- 
cipal of the Norwich 
Academy, Chenango 
County. He resigned 
this position at the 
end ofa year,and went 
to Indiana, where he 
completed his legal 
studies, and was ad- 
mitted to the bar. He 
did not immediately 
enter upon the prac- 
tice of his profession, 
but engaged in jour- 
nalism, editing the 
“ Indiana Signal” dur- 
ing the presidential 
campaign of 1836. In 
1837 he removed to 
the Black Hawk Purchase; and when this 
became the Territory of Iowa, in 1838, he 
was chosen a member of the first legislature, 
and continued to be a member, either of the 
House or Council, until 1846, when Iowa 
became a State. He was then elected a 
Representative to the Twenty-ninth Con- 
gress, and was, with one exception, the 
youngest member of the House. In 1848 
he was appointed Chief-Justice of the Su- 
preme Court of Iowa, but resigned at the 
end of the year, for the purpose of going to 
California. He arrived in California during 
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the early part of the year 1849, and was 
shortly afterward unanimously elected by 
the legislature Chief-Justice of the Su- 
preme Court of the State. He served out 
his term of two years, and in 1851 was 
elected Attorney-General on the Democratic 
ticket. At the expiration of his term of 
office, in 1853, he retired to private life, and 
devoted his attention to his business inter- 
ests and investments, 
which had begun to 





resigned and returned to Rochester to re- 
sume the practice of the law. In 1878 he 
accepted the chair of Municipal Law in the 
Hastings College of the Law, and continued 
in the position until his death, Feb. 25, 
1885. Professor Pomeroy was perhaps more 
widely known through his writings than as 
a teacher. His first work was his “ Intro- 
duction to Municipal Law,” published in 

1864. An “ Introduc- 

tion to the Constitu- 





increase in impor- 
tance. His_ entire 
career, politically and 
financially, has been 
one of marvellous suc- 
cess. He has lived 
to see the institution 
which bears his name 
increase in strength 
and usefulness, and 
to feel the grateful 
appreciation of the 
many whoare indebted 
to him for a syste- 
matic legal knowl- - 
edge. 

John Norton Pome- 
roy was born at Ro- 
chester, N. Y., April 
12, 1828. Heentered 
Hamilton College at 








tional Law of the 
United States” fol- 
lowed four years later. 
In 1874 he edited 
“ Sedgwick’s Statutory 
and Constitutional 
Law.” His next and 
perhaps his best work 
— “Remedies and 
Remedial Rights, ac- 
cording to the Re- 
formed Procedure” — 
was published in 1876. 
He prepared an edition 
of “ Archbold’s Crimi- 
nal Practice and Plead- 
ing” in 1877. During 
his connection with 
the Hastings College 
of the Law he wrote a 
treatise on the “ Spe- 








the age of fifteen, and 

graduated in 1847. » 
After his graduation 

he engaged in teaching, first at Rochester, 
and then near Cincinnati, Ohio. While em- 
ployed at the latter place, he studied law 
with Senator Thomas Corwin. Returning 
to Rochester, he continued his legal studies 
with Judge Henry R. Selden, and was ad- 
mitted to the bar in 1851. He practised his 
profession at Rochester, also devoting much 
of his time to writing on legal and political 
subjects. In 1864 he was chosen a Profes- 
sor of Law and Dean of the Law Faculty in 
the University of the City of New York, —a 
position which he held until 1870, when he 
69 
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cific Performance of 
Contracts” and one 
on “ Equity Jurispru- 
dence.” His lectures on “International Law 
in Time of Peace” were edited after his 
death by Prof. Theodore S. Woolsey, and 
published in 1886. Hamilton College con- 
ferred the degree of LL.D. upon him in 
1865. Professor Pomeroy was a complete 
master of the principles of our jurisprudence. 
Added to this, he possessed wonderful powers 
of analysis and great clearness of expression, 
—a combination of qualities which made 
him a successful teacher. 

Perhaps no one has a better knowledge of 
the laws of the State of California, and of 
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the history of their growth and development, 
than Judge E. W. McKinstry, the present 
head of the College. He was born at De- 
troit, Mich., in 1826. He came to California 
during the early days of the gold excitement, 
and was elected a member of the first legisla- 
ture. From 1852 until 1873 he was almost 
continuously on the bench, being part of the 
time a District Judge and part of the time a 
County Judge. In 1873 he was elected a 









Justice of the Supreme Court, and held that 
office until 1888, when he resigned to accept 
the chair of Municipal Law in the Law 
School. In 1889 the University of Michi- 
gan conferred upon him the degree of Doc- 
tor of Laws. Judge McKinstry’s career on 
the Supreme Bench has given him a national 
reputation. It is fortunate for the College 
that it is placed in the charge of one so able 
and experienced. 








iy seems to have been recognized, from 
time immemorial and among all peoples, 
that a man’s word was not to be relied upon 
unless emphasized by the taking of a solemn 
oath. The peculiarities attending the cere- 
mony of oath-taking in various countries, 
and among different sects and parties, pre- 
sent some curious features, not only in con- 
nection with the terms of the adjuration, but 
the actions employed to make them more 
forcible or impressive. 

In the Holy Scriptures we find that it was 
usual for the oath-taker to place his hand 
under the thigh or to raise it toward heaven. 
Among other forms of adjuration the He- 
brews and Egyptians swore by the head, or 
the life of an absent prince. In the case 
of the later Jews the earth, the heavens, 
and the sun, as well as angels, were adjured, 
as also the temple, Jerusalem, etc. ; the phy- 
lactery was sometimes touched on taking 
the oath. Selden says the Jews were ac- 
customed to swear laying the hand on the 
Book of the Law; and from this may have 
arisen the practice of swearing on the Gos- 
pels, prevalent at an early period throughout 
Christendom. 

The Greeks had a special reverence for 
oaths; the adjurations were multifarious, 
and were commonly by the god to whom 
the business in which men were engaged, 
or the place in which they were, belonged. 
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| The manner of swearing was by lifting up 
the hands to heaven or placing them on the 
altar. Some Greek oath-takers held their 
garments, and pointed a sword towards the 
throat, invoking Heaven, Earth, or the Fu- 
ries. The ancient Roman swore by his faith 
or honor; Livy tells us that: the sanctity of 
an oath had mere influence than the fear of 
laws and punishment. 

The Orientals and ancient Persians swore 
by the sun ; while the Scythians adjured the 
air, and a more tangible object, the scimitar. 
The early Anglo-Saxons, like the Celts and 
northern nations, laid their hands on some 
pillar of stone. Before the introduction of 
Christianity, Freia, the wife of Woden, was 
a frequent attestator of oaths. Among the 
Frisii, or Frieslanders, a most solemn appeal 
was to take up a lock of hair with the left 
hand, and to lay two fingers of the right upon 
it. The Franks were accustomed to swear 
holding straws in their hands. The ancient 
Byzantines swore by their own copper coins ; 
this was also an old German custom before 
the introduction of Christianity. 

Several oaths of the Middle Ages were 
borrowed from the pagans, as idols upon 
arms, — the usual mode of adjuration among 
northern nations ; upon the scabbard of the 
sword ; confirmation of the oath by joining 
hands; by taking hold of the hem of the 
garment; swearing upon bracelets, and oth- 
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ers. Concerning the bracelet oath, Sir Henry 
Ellis has observed that Arngrim Jonas, in 
his work on Iceland, describes a bracelet of 
twenty ounces’ weight, which was kept upon 
the altar, and, being sprinkled with the blood 
of victims, was touched by those who took 
any solemn oaths. 

Swearing on the cross was practised by 
the Russians from early times; thus in 1557, 
on the conclusion of a treaty of peace with 
Sweden, Ivan ratified it by kissing the cross 
before the eyes of the ambassadors, — a cere- 
mony that was repeated by his representa- 
tive at Stockholm in the presence of the 
Swedish monarch. , 

Selden mentions an oath taken by the 
Spaniards, which is very curious: “If I first 
designedly fail of this oath on that day, ye 
Powers above, torment me —my body in this 
life and my soul in the next — with horrid tor- 
tures. May my strength and my words fail. 
In battle let my horse and arms and spurs 
and subjects fail me, when need is sorest.” 
This oath was confirmed by the parties 
sharing between them the consecrated 
wafer. 

The “oath by the bosom,” formerly ob- 
served in Germany, had a curious and in- 
teresting origin. Women and boys were 
generally accustomed to carry on their bosom, 
suspended from the neck, a small copy of 
the Gospel; so the hand, when laid upon 
the breast, was in reality laid upon the 
Gospel. Chrysostom mentions a_ similar 
custom as prevailing in his time. 

A curious custom observed on taking an 
oath in the Mine Court of the Forest of 
Dean, dating apparently from the thirteenth 





century, and continued until the middle of 
the eighteenth, is thus related: “ The wit- 
nesses in giving evidence wore their caps, to 
show that they were free miners, and took 
the usual oath, touching the Book of the 
Four Gospels with a stick of holly, so as not 
to soil the sacred volume with their miry 
hands.” 

A Hindoo saying is: “ Let a judge swear 
a Brahmin by his veracity ; a soldier by his 
horses, his elephants, or his arms; an agri- 
culturist by his cows, his grain, or his 
money; and a Soudra by all his crimes.” 
In some respects these are similar to the 
ancient Greeks and Romans. 

The Chinese have a curious mode of oath- 
taking. Some years ago two Chinese sailors 
were examined at the Thames police-court 
on the charge of assaulting one of their 
countrymen. The complainant was exam- 
ined according to the practice of his country. 
A Chinese saucer was given to him, and 
another to the interpreter, and they both 
advanced to the window, directing their 
eyes to heaven, and repeating in their own 
tongue the following words: “ In the face of 
God I break this saucer: if it comes together 
again, Chinaman has told a lie, and expects 
not to live five days; if it remain asunder, 
Chinaman has told the truth, and escapes 
the vengeance ofthe Almighty.” They then 
smashed the saucer in pieces on the floor, 
and returned to be examined. 

The Mohammedans do not employ adju- 
rations in their judicial proceedings, but re- 
gard deliberate perjury, even when extra- 
judicially committed, as incurring God’s 
vengeance. — A// the Year. 

















DP Rar happened thirty years ago. Then 
I measured many inches fewer round 
the waist than I can pretend to now; then 
my easy-chair was enjoyable as a luxury, — 
it was not in those days, as it is to-day, al- 
most a necessary. 

It was Christmas Eve. I had dined at 
hospitable old I "s,—a pleasant party, 
and a sumptuous dinner, to which I, for one, 
with a naturally good appetite sharpened by 
the keen frost, had done ample justice. The 
wine was excellent, its supply unstinted, and 
our host had kept his decanters in rapid and 
effective circulation ; so that, when we came 
to bid the genial old gentleman good-night, 
we were in that complacent and beamingly 
benevolent mood which such good cheer 
alone can induce. 

Wrapped carefully and bulgingly though I 
was in overcoat and muffler, I could not 
quite repress a shiver as I left the warm 
and well-lit rooms, and stepped into the cold 
and pitch-black night. It was a contrast. 
The thermometer was far below freezing- 
point. Not a single star had the courtesy 
to come out to greet me; and as for the 
moon —well, but for the faith one comes 
to repose in the prophetic almanac, I should 
have concluded it gone from our sky never 
to return. Yet, as I briskly trotted along 
over the crisp snow, I was far from dis- 
pirited. I relished it. The cold only whet- 
ted my anticipation of the warmth to come. 
Positively, I chuckled like a boy at the pros- 
pect before me; the cheering prospect of 
warm slippers (after my tight pumps) before 
a blazing fire; with just a “night-cap” be- 
fore turning in; and then —the turning in. 
So I got very fleetly over the few hundred 





yards which separated my modest house’ 





from I ’s, and I was soon seated with 
all my late alluring anticipations now be- 
coming delicious realities. 

Quite a young man,I had but recently 
begun to practise as a solicitor, and was 
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settled as such in the old county of P. " 
in the Scottish Highlands. After a term of 
waiting, endured with what patience I could 
command, business had begun to come in 
satisfactorily ; and as is natural in the new 
(of every species, including the proverbial 
broom), I was very attentive and anxious in 
regard to this budding practice of mine. 
But, for this Christmas eve at least, I meant 
to leave business behind in my office. I had 
locked up all recollections of it when I turned 
the key in my meagrely filled safe. Little 
resolve, indeed, was necessary to do that. 
My mind was comfortably filled with lin- 
gering recollections of my evening’s amuse- 
ment, and it would be an engrossing item 
of business, a very self-important and for- 
ward item of business indeed, that could 
insinuate itself even edgeways into such a 
mind at such a time. 

Eleven struck. I smoked the pipe of utter 
contentment with myself and all mankind. 
The fire made me pleasantly drowsy; and 
when the pipe should be finished and the 
tumbler empty, I would yield to the drowsi- 
ness. So I blinked at the fire, and it at me. 
By and by, as I was lazily winding up my 
watch, I was repeating to myself some of 
the jokes I had heard at old I "s, and 
was indulging in a kind of ruminating laugh- 
ter, when a name by association, ! woke 
me up in earnest! Through the stout bar- 
riers of snug fire, warm slippers, steaming 
beverage, ard soothing pipe; through the 
brave outposts of a pleasant company, rare 
good cheer, and generous wines, lately en- 
joyed,— brushing past resolution and elbow- 
ing aside habit,—there rushed in on my 
sleepy brain, abruptly, rudely, and unan- 
nounced, one baneful thought of business, 
and dispelled all besides. I had duly sum- 
moned creditors and all others concerned 
for tle day after Christmas; all the ar- 
rangements for the meeting had been care- 
fully made. But until that moment I had 
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forgotten all about the bankrupt himself. 
I had omitted to give him the requisite no- 
tice to attend for examination. 

Gazing dejectedly at the watch which I 
held in my hand, I went mechanically 
through the calculation that it wanted only 
thirty-six hours of the time fixed for the 
meeting. 

The insolvent gentleman, a farmer, was 
then lying asleep in his bed near the village 
of R , just forty-eight miles from my 
easy-chair. 

No trains found their way into those re- 
mote regions in those days. There is not a 
telegraph even now. A stage-coach made 
the journey twice a week, but Christmas 
was not one of its days. The unsuspect- 
ing farmer could not be informed time- 
ously or fetched timeously by the coach. 
I must send specially for him, and my 
messenger, whoever he should be, must be 
despatched at once. No time was to be 
lost. The roads, bad at any time, were pe- 
culiarly difficult during the winter months, 
— if, indeed, they might not be all but 
impassable in consequence of the recent 
snow. 

Very hastily I muffled up again, and with- 
out informing my slumbering domestics that 
I was going out, I made my way to the 
livery-stables. The snow was falling now, 
thick and clammy ; a gradually rising wind 
kindly assisting gravitation at times by fit- 
fully hurrying the flakes to the ground. Few 
prospects could be less inviting to a man 
who had quitted the very essence of comfort. 

The distance I had to walk was something 
under a mile. That allowed time for reflec- 
tion, and I made such use of it. Strange and 
incredible though it may appear to the reader, 
true it is that before I reached the stables, 
I had resolved to undertake the journey 
myself. I chose to face the severities of 
the weather—repelling though these were 
to a philosopher of my persuasion — rather 
than intrust to a post-boy the rectification 
of a serious mistake. Not only would I 
be more active in my own interests than 











I could expect any mere hireling to be; 
there was also, at the turning-point of the 
journey, the farmer to be soothed and per- 
suaded, and fetched back with me without 
loss of time. A post-boy could not do that. 

The ill-slept hostlers got me out a gig 
and a horse, with an alacrity which the 
most finished hypocrite could not have shown 
had he been about to perform the journey 
himself. They aroused the poor brute from 
a sound sleep, and led him forth from a warm 
stable, so that I felt servilely apologetic to- 
wards him from that moment onwards. He 
had not at all taken in the situation, when I 
was obliged to put him in motion. He quit- 
ted the yard in a docile but thoroughly 
dazed state. We passed through the badly 
lighted streets without breaking their still- 
ness, for the freshly fallen snow made us 
glide along as silently as spectres. When 
we had cleared the town, and its few but 
companionable lights were receding rapidly, 
I felt (I must own) a gloomy feeling coming 
over me. It looked so black ahead. Pene- 
trating farther into it seemed so desperate 
and comfortless that, in spite of myself, my 
spirits sank. Reason myself out of the feeling 
I could not ; it lowered on me and shrouded 
me like a mist. Had it not been truly, that 
half mechanically I had to keep urging for- 
ward my unwilling horse,—had I been, for 
instance, walking, and so dealing with my 
own will alone; had I not had to combat 
also that of another creature, — I must cer- 
tainly have turned my face at once and have 
sped swiftly back to bed. But I pressed the 
horse forwards, from habit, I suppose; and 
not unnaturally I and the gig continued to 
go forward too. 

The thermometer must have been in a bad 
way. Before I reached the toll my fingers 
were so chilled and powerless that I could 
hardly get out my money. Not that I was 
at all hurried in the operation. The toll- 
keeper (tacksman, I beg his pardon) gave 
me ample time. Indeed, he took so very 
long to come out after he had at length ap- 
prised me of his awakening that I twice 
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took the liberty of shouting to prevent his 
falling asleep again. The cottage looked so 
comfortable when its light fell through the 
open door across my dark path, that for the 
moment I considered that grumbling toll- 
keeper with his lantern the most enviable 
man in the world. I would fain have held 
some parley with him, the situation was so 
lonely and depressing. But he had not de- 
voted his leisure to dressing, whatever he 
did with it; his attire was scanty, and the 
“nipping and eager air” made him anxious 
to return to his couch. He opened the 
gates, let me pass through, took my money, 
shone his lantern into my face, grunted a 
brief meteorological remark, shut the gates 


again, went in and banged his door. Di- 
ogenes ought to have kept a toll. The good 


old institution of tolls has recently passed 
away into the historical past. What has be- 
come of the toll-keepers, I have not been 
able in a single instance to discover. The 
houses now ‘deal in sherbet and cooling 
non-alcoholic beverages for ’Arry on his 
Sunday afternoon walks. But whither have 
the keepers vanished? They were a class 
of men unique and by themselves; inca- 
pable, I should think, from their souredness 
and specialty training of betaking them- 
selves to any other occupation. No Act 
of Parliament could adequately compensate 
them for its interference with their vested 
rights. 

And now the toll-gates were closed behind 
me! I felt more than ever desolate and de- 
jected, regarding the gates as an insuperable 
barrier between me and all the known and 
wholesome world. I drove on doggedly. 
The snow drifted against me, covering my 
coat and every surface presented to the blast 
with its white and chilly flakes. Mile after 
mile passed, the road becoming, if possible, 
darker and drearier. We crossed the bridge 
which spans our broad and tossing river. 
The flood, black and ice-edged, was most 
hideous to look at intelligently at such a 
time; for to look at it intelligently meant 
ghastly suggestions, ghastly fears, and ghast- 





ly impulses. Next, we toiled our weary way 
up a long and steep incline, shut in on either 
side by a dense wood. That much I could 
see in spite of the dark. While the horse 
trudged along at the slowest of equestrian 
walking paces through the deep snow, stop- 
ping at short intervals to breathe himself, 
my mental state was rendered still more dis- 
tressing by my now realizing for the first 
time that I had left my house, left my town, 
without giving a hint to my domestics as to 
where I was going or that I was going any- 
where! Vivid visions now haunted me of 
their consternation in the morning, when 
after repeated calls unanswered, they should 
enter my room at length, and find it vacant! 
Then the news would spread. My friends 
would meet each other; they would com- 
pare notes, and form conjectures, and com- 
pile an elaborate explanatory story. And 
as they exchanged their Christmas greet- 
ings, they would discuss the news, and say 
how sad it was about S , poor fellow, 
going home, just a little elevated, missed 
his way, fell into the river, etc.,etc. Or, per- 
haps, some more charitable people would 
shake their heads and hint darkly at diffi- 
culties, clients’ funds, absconding!- I knew 
that the stable people would be late in the 
day in throwing their light on the subject. 
That light would be more than doubtful, 
except, indeed, in the direction of confirm- 
ing the absconding theory. Altogether, 
these reflections and imaginings were 
most comfortable. Nevertheless, they had 
their good effect. I brooded less intently 
on every trying circumstance about me. I 
felt less sensitively the depressing character 
of my situation. 

When thus absorbed in my reflections, I 
was startled by my horse stopping abruptly 
and beginning to tremble violently all over. 
Glaring at me wildly, fiercely, fixedly, and 
most brilliantly, — placed just ahead of him, 
—were a pair of the most horrible eyes I 
ever saw. Positively I shook with terror, 
as violently as my horse. When I met 
their gaze, I could not withdraw mine. I 
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felt my blood curdle and freeze, and I verily 
believe that my hair stood onend. The eyes 
— whatever may be the physical explanation 
of the lighting — shone clearly out from the 
darkness. I could see dimly and indistinctly 
the figure of the person to whom they be- 
longed, looming a little darker than the 
black surrounding night. But the eyes 
were weirdly bright. They were turned on 
me “most constantly.” I could not speak. 
Nor, beyond violently trembling, could I 
move. I seemed incapable of anything but 
passive terror. The horse, no less agitated, 
seemed as powerless as myself. It sought 
neither to advance nor retire. 
How long we remained so, I cannot tell; 
but the time seemed interminable. At last 
the spectre, for so I thought it, came to- 
wards the gig, stepped sedately into it, and 
sat down in the vacant place, — all in abso- 
lute silence. As it did so, I could see more 
distinctly what manner of person it was. 
The results of this closer observation were 
not calculated to reassure me. A tall, spare 
man, with sunken cheeks beneath his awful 
eyes ; long, bony, nervous fingers ; his dress 
a thin black coat and gray trousers; no cov- 
ering on his head, no gloves on his hands. 
Yet he did not seem cold; and, somehow or 
other, the snow did not cling to him as it 
did to me. It seemed to shrink from him 
and fall aside. A strange figure to meet in 
such weather, at such a time and place! I 
still doubted his humanity most strongly ; 
but my terror of him even as human was 
not a whit less intense and paralyzing, when, 
as he stretched out his hands to take the 
reins from my grasp, I saw that they were 
red with blood! I resigned the reins even 
before he touched them, and the horse 
started at once. We drove on in silence 
several miles. The agony of terror which 
I then endured I cannot describe, and shall 
not attempt to do so. I vainly tried to throw 
it off from time to time by an attempt to be- 
lieve that ‘the hideous experience I was then 
passing through was only a dream,—a 
dreadful nightmare ; and that I should wake 





erelong to find myself snugly in bed, or 
even still dozing before my sitting-room fire. 
But the efforts were sickly, and proved in- 
effectual against the terribly real feelings 
and surroundings; and I abandoned them 
at length. Then I tried to bring myself to 
address the mysterious being beside me. 
As futile au effort as the other; I could 
not utter a sound. He drew a blood-stained 
handkerchief from his pocket, and dried his 
forehead. Snow and frost appeared to have 
no effect on him,— he was perspiring pro- 
fusely! Then, without looking at me, he 
took my hat off my head and put it on his 
own. Whether or not this strange being 
was impressed with a sense of justice, and 
meant it as a compensation for the loss of 
my hat, I cannot tell; but he thrust into my 
pocket a peculiarly shaped jar (which I in- 
stinctively knew to contain loathsome 
leeches!) and three billiard balls. 

We were now nearing a second bridge by 
which the road recrosses the river. My 
weird companion threw down the reins, 
as it seemed to me, on the first roar of the 
swollen current reaching his ears. He folded 
his arms across his chest, and stared sternly 
and moodily before him. Between dark 
rows of snow-laden trees, round a sharp 
turn, we went; and then the bridge rose 
before us, — rose abruptly to the middle, nar- 
row, dark, and dismal. We reached the 
middle of it, and the horse almost stopped. 
The river rushed a perfect torrent below, 
crashing against rocks and banks, and dash- 
ing huge masses of ice furiously against 
every obstacle that had the hardihood to 
oppose it. My companion stood bolt up- 
right in the gig, sprang on to the parapet, 
waved his arms wildly, and leaped into the 
torrent! Above all the roar and furious 
tumult I thought I could distinguish the 
ghastly splash with which the black waters 
received and closed over him. 

Then my head swam round, and I lost all 
consciousness for a time, — for how long, I 
had no means of guessing. My first recol- 
lection thereafter is of careering along at a 
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rapid pace, the snow falling coldly on my 
uncovered head, my fingers numb, and my 
feet cold as icicles. My poor horse was at a 
good canter, with the reins kicking amongst 
his feet ; the night as dark, the way as deso- 
late as before. I made no movement to re- 
cover the reins or to check the pace. I was 
drowsy and indifferent. I cannot say that I 
was longer terrified or depressed. I was too 
drowsy to care much about anything, or to 
feel acutely in any way. I felt myself won- 
dering if I was not dreaming or, rather, gradu- 
ally awaking from a dream. Then, too drowsy 
to settle the point with regard to the pres- 
ent, I seemed to feel that the former part, 
at least, of the awful night’s experience was 
only a dream. 

So for a mile or so, and then I saw, not 
very far off, lights! Imperceptibly again, I 
dozed away into unconsciousnes. 

The sequel — since it took place on Christ- 
mas Day — need not take long to tell, for this 
paper is headed “ Christmas Eve,” and has 
not undertaken to pass beyond that eventful 
night. 

When I became conscious again, it was 
broad daylight and I was in bed, — in a bed, 
but the bed a strange one. I could not, 
from the appearance of the room, tell where 
I was, but I afterwards knew it to be an inn. 
Two men, complete strangers to me, were 
talking in whispers. They were standing 


in the window, and I could hear the tenor 
of their conversation. 


It was, in brief, to 





this horrible effect, that I was “the man 
they wanted.” That much sought after in- 
dividual had left a lunatic asylum “ without 
leave first asked and obtained.” Probably 
mistaking them for eatables (say pickles), 
he had taken a jar of leeches with him ; and 
had also been guilty of asportavit in the 
matter of the billiard balls of the estab- 
lishment. Both these commodities had un- 
mistakably been found upon me. Then, in 
addition, I also coincided with the missing 
gentleman in the trifling eccentricity of 
ranging the country in December without a 
hat! Lastly, he had broken through a glass 
window. Some of the blood from his cut 
hands had been transferred to me. Con- 
clusive, these people thought. 

It was two whole days before I succeeded 
in establishing my identity with the hum- 
ble solicitor in P. ,and in proving my 
non-identity with the escaped lunatic. 

There was a more tragical side of the 
adventure. My weird and mysterious trav- 
elling companion of Christmas Eve was, of 





course, the missing madman, of whose 
dreadful end I had been an awe-struck 
witness. His body was never found. But 


my hat, which he had worn during the per- 
formance, was picked up from the river just 
at P This fact was taken (not unnatu- 
rally, I must concede) as furnishing the true 
explanation of my sudden disappearance ; 
and for two whole days my friends believed 
me no more. —/ournal of Jurisprudence. 
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PERSEVERANCE. 


BY CHARLES READE. 





MR. JUSTICE LUSH. 


O* a certain day in the year 1819 Mr. 
Chitty, an attorney in Shaftesbury, 
was leaving his office for the day, when he 
was met at the door by a respectable woman 
and a chubby-faced boy with a bright eye. 
He knew the woman slightly, — a widow that 
kept a small stationer’s shop in the town. 

She opened her business at once. 

“Oh, Mr. Chitty, I have brought you my 
Robert ; he gives me no peace, his heart is 
so set on being in a lawyer’s office. But 
there, I have not got the money to appren- 
tice him. Only we thought perhaps you 
could find some place or other for him, if it 
was ever so small.” 

Then she broke off and looked appealingly, 
and the boy’s cheeks and eyes were fired 
with expectation. 


Most country towns at that time possessed 
7° 





two solicitors, who might be called types, — 
the old established man, whose firm for gen- 
erations had done the pacific and lucrative 
business (wills, settlements, partnerships, 
mortgages, etc.) ; and the sharp practitioner, 
who was the abler of the two at litigation, 
and had to shake the plum-tree instead of 
sitting under it and opening his mouth for 
the windfalls. Mr. Chitty was No. 2. 

But these sharp practitioners are often 
very good-natured ; and so, looking at the 
pleading widow and the beaming boy, he 
felt disposed to oblige them, and rather 
sorry he could not. He said his was a 
small office, and he had no clerk’s place va- 
cant ; “and, indeed, if I had, he is too young ; 
why, he is a mere child !” 

“T am twelve next so-and-so,” said the 
boy, giving the month and the day. 

“You don’t look it, then,” said Mr. Chitty, 
incredulously. 

“Indeed, but he is, sir,” said the widow; 
“he never looked his age, and writes a beau- 
tiful hand.” 

“ But I tell you I have no vacancy, 
Mr. Chitty, turning dogged. 

“ Well, thank you, sir, all the same,” said 
the widow, with the patience of her sex. 
“Come, Robert, we mustn’t detain the 
gentleman.” 

So they turned away with disappointment 
marked on their faces, the boy’s especially. 

Then Mr. Chitty said in a hesitating way, 
‘To be sure, there is a vacancy, but it is not 
the sort of thing for you.” 

“ What is it, sir, if you please ?” asked the 
widow. 

“ Well, we want an office boy.” 

“ An office boy! What do you say, Rob- 
ert? I suppose it is a beginning, sir. What 
will he have to do?” 

“Why, sweep the office, run errands, carry 
papers,—and that is not what he is after. 


said 
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Look at him; he has got that eye of his 
fixed on a counsellor’s wig, you may depend ; 
and sweeping a country attorney’s office is 
not the stepping-stone to that.” He added 
warily, “ At least there is no precedent re- 
ported.” 

“La, sir,” said the widow, “ he only wants 
to turn an honest penny, and be among law- 
papers.” 

“ Ay, ay, to write ’em and sell ’em, but not 
to dust ’em!” 

“For that matter, sir, I believe he’d rather 
be the dust itself in your office than bide at 
home with me.” 

Here she turned angry with her offspring 
for half a moment. 

“And so I would,” said young master, 
stoutly indorsing his mother’s hyperbole very 
boldly, though his own mind was not of that 
kihd which originates metaphors, similes, 
and engines of inaccuracy in general. 

“Then I say no more,” observed Mr. 
Chitty ; “only mind, it is half a crown a 
week, —that is all.” 

The terms were accepted, and Master 
Robert entered on his humble duties. He 
was steady, persevering, and pushing; in 
less than two years he got promoted to be 
a copying clerk. From this, in due course, 
he became a superior clerk. He studied, 
pushed, and persevered, till at last he be- 
came a fair practical lawyer, and Mr. Chitty’s 
head clerk. And so much for perseverance. 

He remained some years in this position, 
trusted by his employer, and respected, too ; 
for besides his special gifts as a law-clerk, he 
was strict in morals, and religious without 
parade. 

In those days country attorneys could not 
fly to the metropolis and back to dinner. 
They relied much on London attorneys, their 
agents. Lawyer Chitty’s agent was Mr. 


Bishop, a judge’s clerk; but in those days 
a judge’s clerk had an insufficient stipend, 
and was allowed to eke it out by private prac- 
tice. Mr. Bishop was agent to several coun- 
try attorneys. Well, Chitty had a heavy 
case coming on at the assizes, and asked 











Bishop to come down for once in a way and 
help him in person. Bishop did so, and in 
working the case was delighted with Chitty’s 
managing clerk. Before leaving he said he 
sadly wanted a managing clerk he could rely 
on. Would Mr. Chitty oblige him, and part 
with this young man ? 

Chitty made rather a wry face, and said 


that young man was a pearl. “I don’t know 
what I shall do without him ; why, he is my 
alter ego.” 


However, he ended by saying, generously, 
that he would not stand in the young man’s 
way. Then they had the clerk in, and put 
the question to him. 

“ Sir,” he said, “it is the ambition of my 
heart to go to London.” 

Twenty-four hours after that, our humble 
hero was installed in Mr. Bishop’s office, 
directing a large business in town and coun- 
try. He filled that situation for many years, 
and got to be well known in the legal pro- 
fession. A brother of mine, who for years 
was one of a firm of solicitors in Lincoln’s 
Inn Fields, remembers him well at this pe- 
riod, and to have met him sometimes in his 
own chambers, and sometimes in Judge’s 
Chambers ; my brother says he could not 
help noticing him, for he bristled with intel- 
ligence, and knew a deal of law, though he 
looked a boy. 

The best of the joke is that this clerk 
afterward turned out to be four years older 
than that solicitor who took him for a boy. 

He was now up amongst books as well as 
lawyers, and studied closely the principles of 
law whilst the practice was sharpening him. 
He was much in the courts, and every case 
there cited in argument or judgment he 
hunted out in the books, and digested it, 
together with its application in practice by 
the living judge, who had quoted, received, 
or evaded it. He was a Baptist, and lodged 
with a Baptist minister and his two daugh- 
ters. He fell in love with one of them, pro- 
posed to her, and was accepted. The couple 
were married without pomp, and after the 
ceremony the good minister took them aside, 
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and said, “I have only £200 in the world; I 
have saved it a little at a time, for my two 
daughters. Here is your share, my chil- 
dren.” Then he gave his daughter £100, and 
she handed it to the bridegroom on the spot. 
The good minister smiled approval ; and they 
sat down to what fine folk call breakfast, but 
they called dinner, and it was. 

After dinner and the usual ceremonies, the 
bridegroom rose and surprised them a little. 
He said, “I am very sorry to leave you, but 
I have a particular business to attend to; 
it will take me just one hour.” 

Of course there was a look or two inter- 
changed, especially by every female there 
present; but the confidence in him was too 
great to be disturbed, and this was his first 
eccentricity. 


He left them, went to Gray’s Inn, put 


down his name as a student for the bar, 
paid away his wife’s dowry in fees, and re- 
turned within the hour. 

Next day the married clerk was at the 
office as usual, and entered on a twofold 
life. He worked as a clerk till five, dined 
in the Hall of Gray’s Inn as a sucking 
barrister, and studied hard at night. This 
was followed by.a still stronger example of 
duplicate existence, and one without a par- 
allel in my reading and experience, —he 
became a writer and produced a master- 
piece, which, as regarded the practice of our 
courts, became at once the manual of attor- 
neys, counsel, and judges. 

The author, though his book was entitled 
“Practice,” showed some qualities of a ju- 
rist, and corrected soberly but firmly unsci- 
entific legislative and judicial blunders. 

So here was a student of Gray’s Inn, 
supposed to be picking up in that Inn a 
small smattering of law, yet, to diversify his 
crude studies, instructing mature counsel 
and correcting the judges themselves, at 
whose chambers he attended daily, cap in 
hand, as an attorney’s clerk. There’s an 
intellectual hotch-potch for you! All this 
did not in his Inn qualify him to be a bar- 
rister; but years and dinners did. After 





some weary years he took the oaths at 
Westminster, and vacated by that act his 
place in Bishop's office, and was a pauper 
—for an afternoon. 

But work that has been long and tedi- 
ously prepared can be executed quickly ; 
and adverse circumstances, when Persever- 
ance conquers them, turn round and be- 
come allies. 

The ex-clerk and young barrister had 
ploughed and sowed with such pains and 
labor, that he reaped with comparative ease. 
Half the managing clerks in London knew 
him and believed in him. They had the 
ears of their employers, and brought him 
pleadings to draw and motions to make. 
His book, too, brought him clients, and he 
was soon in full career as a junior counsel 
and special pleader. Senior counsel, too, 
found that they could rely upon his zeal, 
accuracy, and learning. They began to re- 
quest that he might be retained with them 
in difficult cases, and he became first junior 
counsel at the bar; and so much for Per- 
severance. 

Time rolled its ceaseless course, and a 
silk gown was at his disposal. Now, a 
popular junior counsel cannot always afford 
to take silk, as they call it. Indeed, if he 
is learned but not eloquent, he may ruin 
himself by the change. But the remarkable 
man whose career I am epitomizing did not 
hesitate; he still pushed onward, and so 
one morning the Lord Chancellor sat for an 
hour in the Queen’s Bench, and Mr. Robert 
Lush was appointed one of her Majesty’s 
Counsel learned in the Law, and then and 
there, by the Chancellor’s invitation, stepped 
out from among the juniors and took his seat 
within the bar. So much for Perseverance. 

From this point the outline of his career is 
known to everybody. He was appointed in 
1865 one of the Judges of the Queen’s Bench, 
and, after sitting in that court some years, 
was promoted to be a Lord Justice of Ap- 
peal. 

A few days ago he died, lamented and 
revered by the legal profession, which is 
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very critical, and does not bestow its respect 
lightly. 

I knew him only as Queen’s Counsel. I 
had him against me once, but oftener for me, 
because my brother thought him even then 
the best lawyer and the most zealous at the 
bar, and always retained him if he could. 
During the period I knew him personally 
Mr. Lush had still a plump, unwrinkled face, 
and a singularly bright eye. His voice was 
full, mellow, and penetrating; it filled the 
court without apparent effort, and accorded 
well with his style of eloquence, which was 
what Cicero calls the temperatum genus lo- 
guendt. 

Reasoning carried to perfection is one of 
the fine arts; an argument by Lush en- 
chained the ear and charmed the under- 
standing. He began at the beginning, and 
each succeeding topic was articulated and 
disposed of, and succeeded by its right suc- 
cessor, in language so fit and order so lucid, 
that he rooted and grew conviction in the 
mind. TZantum series nexuraque pollent. 

I never heard him at Nisi Prius, but should 
think he could do nothing ill, yet would be 
greater at convincing judges than at per- 
suading juries right or wrong ; for at this pas- 
time he would have to escape from the force 
of his own understanding, whereas I have 
known counsel blatant and admired, whom 
Nature and flippant fluency had secured 
against that difficulty. 

He was affable to clients, and I had more 
than one conversation with him, very inter- 
esting to me. But to intrude these would be 
egotistical, and disturb the just proportions 
of this short notice. I hope some lawyer, 
who knew him well as a counsel and judge, 
will give us his distinctive features, if it is 
only to correct those vague and colorless 
notices of him that have appeared. 

This is due to the legal profession. But, 
after all, his early career interests a much 
wider circle. We cannot all be judges, but 
we can all do great things by the persever- 
ance, which, from an office boy, made this 






















man ‘a clerk, a counsel, and a judge. Do but 
measure the difficulties he overcame in his 
business with the difficulties of rising in any 
art, profession, or honorable walk ; and down 
with despondency’s whine, and the groans 
of self-deceiving laziness! You who have 
youth and health, never you quail 


* At those twin jailers of the daring heart, 
Low birth and iron fortune!” 


See what becomes of those two bugbears 
when the stout champion SINGLE-HEART and 
the giant PERSEVERANCE take them by the 
throat ! 

Why, the very year those chilling lines 
were first given to the public by Bulwer and 
Macready, Robert Lush paid his wife’s dowry 
away to Gray’s Inn in fees, and never whined 
nor doubted nor looked right nor left, but 
went straight on — and prevailed. 

Genius and talent may have their bounds, 
but to the power of single-hearted perse- 
verance there is no known limit. 

Non omnis mortuus est ; the departed judge 
still teaches from his tomb; his dicta will 
outlive him in our English courts; his gesta 
are for mankind. 

Such an instance of single-heartedness, 
perseverance, and proportionate success in 
spite of odds is not for one narrow island, 
but the globe; an old man sends it to the 
young in both hemispheres with this com- 
ment: If difficulties lie in the way, never 
shirk them, but think of Robert Lush and 
trample on them. If impossibilities encoun- 
ter you, — up hearts and at ’em. 

One thing more to those who would copy 
Robert Lush in all essentials. Though im- 
pregnated from infancy with an honorable 
ambition, he remembered his Creator in the 
days of his youth; nor did he forget Him, 
when the world poured its honors on him, 
and those insidious temptations of prosperity, 
which have hurt the soul far oftener than 
“low birth and iron fortune.” He flourished 
in a sceptical age; yet he lived and died, 
fearing God. 
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CAUSES CELEBRES. 


XII. 
LOUIS DE LA PIVARDIERE. 


[1697.] 


NE of the most remarkable cases of the 

seventeenth century, and one which 

has seldom found its parallel in the records 

of criminal jurisprudence, was that in which 

Louis DE LA PIVARDIERE figured as the 
hero. 

The youngest of three sons of a gentle- 
man of noble lineage but decayed estate, 
De la Pivardiére found himself left, at his 
father’s death, absolutely without resources. 
The easiest method of remedying this unsat- 
isfactory condition of affairs was unquestion- 
ably by marriage with a lady of wealth, and 
young Louis felt himself in good luck when 
he succeeded in captivating the affections of 
a widow named De Menon, who possessed 
an estate producing an excellent income. 
She was older than he, to be sure, and the 
mother of five children by her first marriage ; 
but these were trifles to De la Pivardiére, who 
found her other attractions more than suffi- 
cient to offset any such encumbrances. 

The marriage took place between the two 
in 1687, and for two years all went well, 
their domestic felicity being interrupted only 
by passing fits of jealousy on the part of the 
young husband. In 1689 De la Pivardiére, 
as Lord of Narbonne, was compelled to take 
his turn of service, and two years later he 
obtained a lieutenantcy in the regiment of 
dragoons at St. Hermine. 

By this time a certain coolness had been 
engendered between the pair, and the inevi- 
table absence of Louis was endured by both 
with an amount of resignation hardly consis- 
tent with real affection. The wife found 
apparently, consolation in the attentions of 
the Abbé of Mizeray, who was a frequent 
and welcome visitor at the chateau. 

While travelling from place to place on 
pretence of military duty, De la Pivardiére, 





while at Auxerre on one occasion, met with 
the daughter of a man who held the office of 
huissier in the town, and fell desperately in 
love with her. Concealing the fact that he 
had a wife living, he married this new object 
of his attachment. He went through the 
ceremony under his family name of Bouchet, 
dropping that of De la Pivardiére. For two 
years he lived in undisturbed union with his 
Auxerre wife, paying twice a year a visit to 
his property at Narbonne, where he drew his 
rents and then went away, meeting with no 
opposition to his departure from his first 
wife, at whose house he generally found the 
Abbé an inmate on his return. Matters 
continued in this state for more than four 
years, until some of those who delight in 
communicating evil tidings found means to 
inform Madame de la Pivardiére of her hus- 
band’s pretended marriage, but without indi- 
cating name or place. She at once adopted 
measures for verifying the statement, and 
had just obtained the required assurance 
when her husband set out on one of his semi- 
annual visits to the chateau. 

Though she had ceased to love him, and 
in all probability had herself for a long time 
been equally culpable, this discovery in- 
flamed her jealousy, and she only waited 
for his appearance to upbraid him with his 
infidelity. 

It was the evening of the féte of Notre 
Dame in August, 1697, and a brilliant party 
had assembled at the chateau to do honor to 
the day. A magnificent collation had been 
served, and the neighboring gentry were pres- 
ent with their families. To the astonishment 
of all the master of the house strode suddenly 
into the room, and took his seat at the ta- 
ble. His sudden apparition disconcerted the 
guests, and his wife received him with such 
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marked coldness and aversion that the com- 
pany, who were ignorant of the true cause, 
could not forbear expressing their surprise. 
The mirth of the feast departed with Louis’s 
appearance. A consciousness of “ something 
wrong” silenced every one; and at the earli- 
est possible moment consistent with good- 
manners, the guests departed, and Louis and 
his resentful wife found themselves alone. 

No sooner had the company gone, than 
Madame de la Pivardiére broke out into pas- 
sionate reproaches, and told her husband to 
go to his new wife and ask her, if he wanted 
an explanation of her own coldness and dis- 
pleasure. In vain Louis attempted to deny 
the wrong. She refused to credit, even to 
listen to, any defence, and heaping on him 
the bitterest reproaches, ended by declaring 
that in a very brief space he should be 
made to repent bitterly the injury he had 
done her. With these ominous words she 
withdrew, her husband retiring to a separate 
chamber prepared for him by her orders. 

During the night a knocking was heard at 
the gate of the mansion, and when one of the 
female servants went down to inquire who 
was there, a man asked whether M. de la 
Pivardiére had arrived, and, being told that 
he had, he immediately disappeared. 

Next day De la Pivardiére was not to be 
found, although his horse and riding ap- 
parel remained at the chateau. Several days 
elapsed, and nothing was heard of him. 
Then there started into life a sinister rumor. 
Louis de la Pivardiére, it was affirmed, had 
been assassinated in his own house at Nar- 
bonne! How, when, or where the report ori- 
ginated was never known, but it reached the 
ears of the authorities, and finally the /euten- 
ant-crimine/ and other officers of justice ar- 
rived at the house to investigate the matter 
and draw up a proces verbal. The discoveries 
they made were of a startling nature. The 
mattress and the bed on which De la Pivar- 
diére had slept were found to be stained with 
blood, and in the cellar a deep trench dug 
about the size of a man’s body was discovered, 
but there was no body in it when they exam- 





ined it. In addition to these and other cir- 
cumstances, two maidservants, being arrested, 
gave a precise and detailed account of the 
murder of the missing gentleman. One of 
them, Marguerite Mercier, stated that Ma- 
dame de la Pivardiére introduced two male 
servants of the Abbé’s into her husband’s 
chamber, by whose hands he was then and 
there put to death. The second, Catherine 
Le Moine, declared that she had been sent 
out of the way, and only returned just as the 
murder had been accomplished. 

The little daughter of De la Pivardieére, 
nine years old, stated that in the middle of 
the night she had heard her father’s voice 
exclaiming, “Oh, my God, have pity on 
me!” 

Numerous other witnesses were examined, 
some of whom deposed to having heard a 
shot fired during the night of the supposed 
murder. 

What proof could seem more complete 
than this? Madame de la Pivardiére was 
thereupon ordered into custody. But the 
lady had fled, and taken refuge in the house 
of a friend, pending the issue of the inquiry. 
The Abbé, however, was arrested, and the 
two maidservants were confronted with him; 
but in his presence they hesitated, faltered, 
and at last openly retracted all that they had 
previously sworn to. No sooner, however, 
was he removed than they reiterated their 
former statement, and on being again con- 
fronted with him they pertinaciously ad- 
hered to it. 

While matters were in this state, a most 
unexpected turn was given to the proceed- 
ings. It was confidently asserted that La 
Pivardiére was alive, and several witnesses 
swore that they had seen him at Chateau- 
roux and at Issoudun, a few days after the 
time when he was said to have been mur- 
dered at Narbonne. 

Upon this, Madame de la Pivardiére, upon 
whom such a load of suspicion rested, ap- 
plied to the court for a warrant of arrest 
against her husband, that the fact of his ex- 
istence might be duly proved. She herself 
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pressed the search with the greatest per- 
severance, and no long time elapsed before 
he was actually discovered in his humble 
home at Auxerre. When informed that he 
was sought for by his wife, the idea that he 
was to be arrested for bigamy, then a capital 
crime, at once presented itself to his mind. 
He took to flight. Overtaken at Flavigny, 
he for the first time learned the real state 
of affairs; and now his apprehensions for 
himself were lost in anxiety for his wife. 

He returned to Auxerre, where he was 
compelled to avow his true position to the 
loving woman who had believed herself his 
wife. With a nobility of soul hardly to be 
expected under circumstances so trying, she 
did her best to comfort the repentant man 
and urged him to proceed, without a mo- 
ment’s delay, to the aid of his legitimate 
wife, 

Following her generous advice, De la Pivar- 
diére started at once for Narbonne. Shocked 
at the disturbance of which he had been the 
unconscious cause, he proceeded forthwith 
to the judge of Remorentin and demanded 
a formal and legal recognition. To remove 
all question as to his identity, more than two 
hundred witnesses testified on oath that there 
could be no doubt that he was indeed De la 
Pivardiére. 

To account for his mysterious disappear- 
ance from the chateau on the night of the 
supposed murder, he stated that, having 
been warned by one of the maidservants 
that his life was not secure so long as he 
remained under that roof, he resolved to 
depart under cover of the night; and tak- 
ing with him his dog and gun, he had 
stealthily left the house and started for 
Auxerre on foot. 

In this connection we may remark that 
there is perhaps nothing more inexplicable 
in criminal records than the conduct of the 
two maidservants, Marguerite Mercier and 
Catherine Le Moine, in testifying as they 
did at the investigation of this affair. They 
had no grudge against their mistress, who 
treated them with the utmost kindness, and, 








in fact, they had everything to lose and 
nothing to gain by contributing to her 
ruin. 

It was believed by many, however, that 
the testimony of these girls had some foun- 
dation in fact; that a murder had really 
been committed, but upon the person of the 
servant of De la Pivardiére, whom his mas- 
ter, under some feeling of distrust, had caused 
to occupy his bed, while he himself escaped ; 
and that next day, on discovering her mis- 
take, Madame de la Pivardiére had, with the 
aid of the Abbé, buried the body of the mur- 
dered valet in the garden. But there was 
no evidence of any kind to give reality to 
this hypothesis, and it was at least certain 
that M. de la Pivardiére had brought no ser- 
vant with him to the chateau. 

One would have thought that his reap- 
pearance and the mass of evidence as to the 
identity of Dela Pivardiére would have set the 
question at rest. Far from it. The law ap- 
peared to consider that if M. de la Pivardiére 
was not murdered and buried, he certainly 
ought to have been, and declined to accept 
the contrary without much more satisfac- 
tory proof than that supplied by the reap- 
pearance of the murdered individual among 
his gratulating friends. The /teutenant- 
criminel made the matter a personal one; 
he refused to give any credence to the state- 
ments of De la Pivardiére, and resolved to 
continue his investigation of the murder of 
a living man. He caused De la Pivardiére 
to be taken to the prison and confronted 
with the two maidservants who had related 
the story of his murder. To the surprise of 
every one, they positively denied his identity, 
pointing out the differences they professed 
to discover between their visitor and their 
master. They declared that they had never 
before seen the individual presented to them. 
It was imagined that the /eutenant-criminel 
had prompted this denial. 

In this perplexity the procureur du roi de- 
manded the detention of De la Pivardiére, 
that the mystery might be cleared up; but 
the authorities refused to interfere, and he 
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went away from the place, leaving the fact 
of De la Pivardiére’s existence enveloped in 
greater mystery than ever. 

Some time afterward, the accused parties 
were put upon their trial for the supposed 
murder, and an order was issued for the ar- 
rest of the individual who was said to be De 
la Pivardiére, wherever he might be found. 
He did not, however, require to be searched 
for, but voluntarily came forward, and ap- 
pearing before the procureur at Remorentin, 
declared that he was De la Pivardiére, and 
avowed his double marriage. What follows 
is indeed singular. Instead of being ar- 
rested and tried for bigamy, he made a 
formal demand that his identity should 
first be established by legal proof in a civil 
process. 

We will not weary the reader with a re- 
cital of the various trials which were found 
necessary before the final settlement of this 
perplexing question. It was not, however, 





until the 14th of June, 1701, that this extra- 
ordinary case came to an end, and De la 
Pivardi¢ére was legally himself again. <A 
judgment was finally entered in his favor, 
and a decree made, acquitting all those 
placed under arrest, and condemning Mar- 
guerite Mercier (her fellow-servant Le Moine 
had died during the proceedings) to make 
the public amende honorable, and to be pub- 
licly whipped and branded with a fleur-de- 
lis on the right shoulder, and thereafter to 
be banished. 

Through the exertions and intercessions of 
the noble woman he had so foully wronged, 
De la Pivardiére was saved from a prosecu- 
tion for bigamy; and after revisiting Aux- 
erre to bid a final farewell to her whom he 
had devotedly loved, he obtained through 
his relative, the Duc de la Feuillade, a semi- 
military employment, in which he was killed 
while leading his brigade against a large 
band of contrebandiers. 





THE EARLY DAYS OF ADVOCACY. 


° NDER the law of nature and Moses 

there were no lawyers” (avocats), 
says Boucher d’Argis in his short history 
of the Order, or, as he goes on to explain, 
“no class of persons professionally appointed 
to defend the interests of others.” Under 
the Mosaic dispensation men pleaded their 
own cause in primitive fashion before the 
tribunals; and such, for many ages, was, the 
simple rule of advocacy. 

It may not be without some interest to 
trace, as briefly as may be, something of 
the rise and history of the professional ad- 
vocate, evolving him, as we shall, chiefly 
from the interesting and scholar-like pages 
of Mr. Forsyth’s “ Hortensius,” a book in 
which much quaint and various learning 
on matters connected with the history of 
the bar is pleasantly collected. 

An advocate ‘and a lawyer, though in ac- 





cordance with common usage we have given 
the latter sense to D’Argis’s “ avocat,” are 
two very different people, and legal knowl- 
edge may be said, even now, to be more an 
accident than the foundation of an advocate’s 
training. It belongs to him as a smattering 
of all knowledge belongs to him, —as matter 
for the exercise of his powers of talk. All 
that Cato required of the advocate was that 
he should be “a good man skilled in talk- 
ing;” and, the element of goodness more or 
less modified by circumstances, such the 
eminent nisi-prius barrister very much re- 
mains. In Athens and at Rome, until some 
period difficult to fix, advocacy and law were 
things apart. Athens, indeed, had no law- 
yers properly so-called, unless we seek them 
in the “ logographers,” who wrote and com- 
posed the speeches that were to be delivered 
in court by others; and at Rome, the juris- 
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consults and the “prudentes,” the “ procura- 
tores” and the “cognitores,” chamber-lawyers 
as we should call them now, were not given 
to practice in the Forum, — the first recorded 
instance of the appearance of one of them in 
that capacity having resulted in disastrous 
failure. One, Sczvola, the wisest jurist of 
his time, took on himself to argue a will 
case — as with some confidence he might, 
seeing that it turned entirely on a point of 
law — against his learned friend Crassus, who 
boasted of much eloquence but no law. And 
Crassus won, probably because he was put 
up to his points by some one as good as 
Sczevola, or that he knew more than he 
allowed, while in the matter of speaking he 
had it all his own way. Cicero was wont 
to assert that he knew no law, but that in 
three days he could make himself as good 
as any jurisconsult of them all; but in 
comment on the silly boast, we may read 
Niebuhr’s acute criticism, that, though he 
may have had no scientific view of the law, 
he had probably very sufficient practical 
knowledge of it. In the difference between 
the practical and the scientific knowledge 


lies the distinction between the advocate 


and the lawyer. 

But if it is right that we, for our present 
purposes, should not confound the lawyer 
and the advocate, to the world, which much 
affects generalities, especially when abusive, 
a lawyer is a lawyer, and there is an end of 
him. And a pleasant time the lawyers have 
had of it from the laity, since Lucian first 
began to gird at the “clever fellows ready to 
burst themselves for a three-obol fee,” and 
Juvenal let loose the flood-gates of his mag- 
nificent abuse upon the hapless head of the 
barrister. 

“Men of your large profession, who could speak 


To every cause, and things mere contraries, 
Till they were hoarse again, yet all be law. 


So wise, so grave, of so perplexed a tongue, 
And loud withal, that could not wag, nor scarce 
Lie still, without a fee.” 
So writes rare Ben Jonson of the profes- 
sion that Gulliver further describes as “ bred 
71 








up in the art of proving, by words multiplied 
for the purpose, that white is black and black 
is white, according as they are paid; but in 
all points out of their own trade usually the 
most stupid and ignorant generation among 
us.” 

“Pray tell me,” says a brilliant French 
writer, “ where I am to find an advocate 
with principles;” and Racine, in Les Plat- 
deurs, has the pleasant passage, — 

“Vous en ferez, je crois, d’excellents avocats ; 

Ils sont fort ignorants.” 

Perhaps on these lines may have been 
based a certain eminent barrister’s reported 
estimate of his own qualifications when at- 
tributing his success to “unbounded assur- 
ance, popular manners, and total ignorance 
of the law.” 

Sir Thomas More would have no lawyers 
in his Utopia, as a “sort of people whose 
profession it is to disguise matters as well 
as wrest laws.” 

The lawyers, however, have had their 
friends, though chiefly among their own 
numbers. Cicero knew nothing in the 
world “so royal, liberal, and generous” as 
the advocate’s art. And “what,” says a 
quaint old Englishman, Davys, “is the 
matter and subject of our profession but 
justice,—the lady and queen of all moral 
virtues?” D’Aguesseau calls his brethren 
“an order as old as the magistracy, as no- 
ble as virtue, as necessary as justice.” 

When and where was the origin of the 
advocate, it is impossible with preciseness 
to say. D’Argis is right in saying that 
“his: function is older than his name.” For 
the name, in its present application, dates 
back no earlier than Imperial Rome. Origi- 
nally, the “‘ advocatus ” was the friend who 
attended to give an accused the support of 
his presence on his trial, a sort of witness to 
character; the advocate of old Rome had no 
name but “orator.” When advocacy became 
a profession the advocate got many names ; 
his most complimentary title being of the 
Middle Ages, when he was in some countries 
called “clamator,” which D’Argis refers to a 
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Celtic root, “clain,” signifying “suit,” but for 
which malevolence will suggest a more ob- 
vious meaning. As for the function, a writer, 
from whom Le Berquier quotes, calls it “ con- 
temporary with the first law-suit and the first 
court,” but not with strict correctness. There 
never was a country without law-suits ; but 
there have been and are countries without 
advocates. In Turkey, for instance, there 
are none now. 

“Advocacy is, in fact,” says M. le Ber- 
quier, “the growth of liberty; and the bar, 
a body of men springing up in a free 
country, self-born and self-governed, called 
into gradual existence by the gradually in- 
creasing complication of social relations, till 
out of the rude speakers who pleaded their 
own cause before the Mosaic tribunals, grew 
the barristers of the present day. Where 
there has been freedom, there have been 
advocates, even in the forests of old Ger- 
many; without it there are none.” Advo- 
cacy, according to this ingenious writer, is 
the result and corollary of what he calls the 
“right of defence,” and grows and flourishes 
only where, and in proportion as, that nat- 
ural and indefeasible right is acknowledged. 
In Rome in the Republican days, “the bar” 
had, perhaps, no distinct and recognized ex- 
istence ; but advocacy and eloquence flour- 
ished in the highest degree. Under the 
Empire the bar was a body at once sup- 
ported and restrained by a long line of 
imperial ordinances, but the eloquence of 
advocacy was a thing of the past. 

Whatever the true philosophy of the mat- 
ter may be, to Athens we must look for the 
earliest records of the advocate’s eloquence, 
speaking not in his own cause, but in that 
of others. That the right of addressing the 
judges was not confined to the immediate 
parties to the suit, is clear; but it is equally 
clear that an orator could not obtain a hear- 
ing when he was a stranger to the client and 
the cause. Some personal interest in one or 
the other would seem to have been the ne- 
cessary qualification. There was, however, 
one class of cases in which, to judge from 
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Lucian, litigants were allowed professional 
assistance, — when they were too drunk to 
speak for themselves. 

A peculiar class at Athens were the loco- 
graphers, — men who devoted themselves to 
composing speeches which were afterwards 
In this way 
Demosthenes himself was at first employed, 
He wrote one for Phormio, which all his re- 
lations came to court in a body to deliver. 
It began with an apology for Phormio’s no- 
torious incompetency to make a speech for 
himself. In this case Demosthenes further 
signalized himself by writing the speech for 
the other side also. One of the most cele- 
brated of locographers was Antiphon, who 
deserves an immortality, for good or evil, for 
having been the first lawyer who took money 
for his work. Among its great discoverers, 
the world should not forget the inventor of 
fees. The practice of fee-taking extended 
rapidly, as was not unnatural, among the 
speakers of speeches as well as the writers; 
and once treated as the legitimate means of 
turning an honest obol, advocacy may be 
fairly said to have entered upon a recog- 
nized professional existence. 

If this discovery of Antiphon’s was an 
epoch in advocacy, the leading case of 
Phryne marked another. After her trial 
it appears to have occurred with some force 
to the authorities, that there might have 
been a miscarriage of justice. Her case, 
therefore, led to the passing of the first re- 
corded law that limited the discretion and 
regulated the conduct of advocates. The 
law which grew out of Phryne’s case was 
simple and effective. All oratorical tricks 
calculated to move pity or indignation were 
forbidden ; and the judges were enjoined 
not to look at the accused during a crimi- 
nal trial if anything of the kind was at- 
tempted. “ This rule,’ says D’Argis, “did 
much to chill the eloquence of the Greek 
orators.” 

Speakers were also ordered to confine 
themselves within the bounds of modesty ; 
not to attempt to gain the private ear of 
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the judges; wot to raise the same point twice; 
to refrain from abusive language and from 
stamping the feet; not to speak to the judges 
when they were considering their judgment; 
and not to make a noise on leaving the court, 
or collect a crowd around them. Fifty drach- 
mas was the lowest penalty for disobedience 
to any of these rules, some of which, in their 
primitive simplicity, might have been framed 
for a pack of unruly schoolboys, while others 
would be invaluable even at the present day. 
We may compare with them, in more mod- 
ern times, a series of rules prescribed for the 
guidance of the “advocates of parliament,” 
in the time of Philip the Fair. They were 
warned not to undertake just and unjust 
causes without distinction, or support their 
arguments by fallacies or misquotations ; not 
to abuse the opposite party or his counsel ; 
not to be absent from court when their cause 
was called on (mark that, ye modern law- 
yers!); not to be disrespectful to the court, 
or greedy of fees. Finally, they were not 
to lead immoral lives, or (those were the 
days of chivalry) refuse their services to the 
poor and oppressed. 

From an old book called the “Stylus Par- 
liamenti,” the advocate may get yet more val- 
uable hints; for he will there learn that he 
must have an imposing presence, a graceful 
figure, and a smiling face; that he must be 
modest in manner and respectful in attitude, 
in dress neither a dandy nor a sloven ; that 
he must not bite his lips while he is speak- 
ing, must use appropriate action, and not talk 
too loud or too low. 

To recur to the advocates of Athens; 
another important restriction imposed on 
them at the same period was that which 
limited the time for which the “ good man 
skilled in talking” was allowed to occupy 
the court. This was the famous clepsydra, 
or water-clock (or rather water-glass), which 
ran its course in three hours, at the close 
whereof, unless the speaker had obtained 
part of the water of another pleader en- 
gaged in the cause (a permitted practice), 
he was forced to conclude his address, 





whether he had sufficiently perorated or 
no. 

Bearing in mind that all speeches in those 
days were carefully prepared beforehand, we 
may imagine with what anxiety the orator 
would rehearse his speech in his study at 
home, and “cut” it (to borrow the language 
of the stage) to the prescribed length by 
the aid of a private water-glass. That the 
limitation was rather trying sometimes, we 
know from Demosthenes, who in one of his 
speeches complains of the impossibility of 
going through the whole of a heavy case “in 
the same water.” 

Professional advocacy in ancient Rome 
had its beginnings in the perplexing rela- 
tion between the patron and the client, 
which, as it puzzled Niebuhr himself, no 
one else can fairly be expected to under- 
stand. One of the duties of the patron 
certainly was “to appear for his clients ‘in 
court, and to expound the law to them, civil 
and pontifical ;’’ and we may easily imagine 
that as the law became more complicated, 
the latter duty was somewhat difficult for 
men who only took advocacy in the Forum 
as one of the accidents of a public life. 
Hence arose the class of “ jurisconsulti,” 
who made a profession of the delivery of 
legal opinions, like the Pundits of India, 
and a class yet more scientific than they, 
the ‘“ prudentes,’ whose opinions had in 
themselves the force of law. The advo- 
cate, as during the pre-Antiphonic period 
at Athens, received at first no money for 
his labors; he would as soon have thought 
of being paid for a speech in the Forum as 
a member of Congress would think of being 
paid (directly) for a speech in the House. 
Nor was he therein a loser, for a brilliant 
speech in the Forum opened at once to a 
young orator all the distinctions of the Sen- 
ate and of public life, the legitimate objects 
of his ambition. But as clients became richer 
and patrons more busy, presents from the 
former to the latter, in order to give them an 
interest in their cases, became the fashion, 
and so the fee grew, as at Athens, into a 
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recognized institution. It was at first re- 
garded as an abuse, and produced the first 


legislative interference with the Roman bar | 


in the shape of the Cincian law, which for- 


The Green Bag. 


bade the taking of money for advocacy, but | 


with very little purpose. 

The history of advocacy under the Re- 
public is a brilliant record of great names 
and great speeches, and the growth of a 
society untrammelled by any rules save its 
own. Under the Empire it is a perpetual 
succession of petty ordinances at first to 
protect and then to restrain; and at this 
period the Roman bar loses much of its 
interest. 

Among the various edicts it is amusing 
to find one forbidding women to argue any 
case but their own, in consequence of the 
troublesome behavior of “a most wicked 
virgin,” one Afrania, who wearied the court 





| time after it had risen. 








with her importunities. That women in 
the old days were not excluded from the 
Roman bar, we know from the fame of 
Hortensia, the daughter of the great advo- 
cate Hortensius, who argued so effectively 
against a “tax on matrons,” when the ora- 
tors of the day declined to undertake their 
cause, that she procured its remission, in 
a speech which won high praise from 
Quintilian. 

Besides women, blind men were forbidden 
to practise as advocates, on account of the 
ridicule caused by one Publius, who, being 
blind, went on addressing the court for some 
Justinian prohibited 
the clergy from practising, and restrictions 
on account of religion were numerous. But 
it is needless to dwell further on this, the 
most uninteresting period of the history of 
the Roman bar.— Al the Year. 
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The Editor will be glad to receive contributions of 
articles of moderate length upon subjects of 
interest to the profession; also anything in the 
way of legal antiquities or curtosities, facetia, 
anecdotes, etc. 


THE GREEN BAG. 


Wit the present number we close our first 

volume. ‘The year has been a prosperous 
one for the “Green Bag,” far exceeding the ex- 
pectations of both publishers and editor, and we 
only hope that our readers have derived one half 
the pleasure from the perusal of its pages that we 
have had in providing for their entertainment. 
Our friends have been exceedingly kind in send- 
ing contributions for our columns, for which we 
tender them our most sincere thanks, and trust 
that they will still continue their attentions in this 
respect. In our last number we briefly outlined 
our intentions for the coming year; and if we suc- 
ceed in carrying out our designs, we can safely 
promise that the “Green Bag” for 18go0 will be 
more attractive and “entertaining” than ever. A 
number of the articles on the Supreme Courts of 
the several States are already in preparation, and 
they will be profusely illustrated. The series will, 
we are sure, prove to be of great interest to the 
profession. An article on ‘‘ The Women Lawyers 
in the United States” will appear in an early num- 
ber, and our readers will be glad to become ac- 
quainted with the faces of many of their “ sisters 
in law.” A number of short articles have been 
promised by well-known lawyers, which we shall 
be delighted to “ bag.” 

And now we have only to wish our readers one 
and all a “ Merry Christmas” and a “ Happy New 
Year,” trusting that the pleasant relations which have 
existed between us may be continued for many a 
year to come. 

SupscriBers whose subscriptions expire with this 
number should send in their renewals at once, 
accompanied with a check or Post-Office order 
for $3.00. 





Any of our readers desiring back numbers to 
complete their sets can obtain them up to Jan. 1, 
1890, at the present price, 35 cents a number. 
After that date we shall advance the price to 50 
cents a copy for all numbers issued during 1888. 


THE most severe test to which an object can be 
subjected is that of microscopical examination. 
The “Green Bag” has been through the ordeal 
with the following exceedingly satisfactory result : 

Although primarily intended for the amusement 
of lawyers, this magazine should be a welcome guest 
at any library table. It is certainly one of the 
brightest, sprightliest, and most entertaining of all 
the non-scientific journals that come to the “ Micro- 
scope’s ” book-table. Well edited, beautifully printed, 
finely illustrated, it should meet with a cordial recep- 
tion from any intelligent reader. — The Microscope. 


Ir may interest our readers to know that the 
portrait of Jeremiah Mason, published in our No- 
vember number, was reproduced from a photo- 
graph which we had taken of the painting hanging 
in the State House at Concord, N. H. We be- 
lieve that no portrait has ever before been pub- 
lished of this distinguished lawyer. 


Tue article entitled ‘“ An English View of the 
American Bar,” which appeared in our October 
number, has aroused the ire of one of our esteemed 
contributors who gives vent to his righteous indig- 
nation in the following communication : — 


Editor of the “ Green Bag,” — 

A curious article of some piquancy and less value 
— except as an exposure of the writer’s ignorance — 
appeared in your October number under title of “ An 
English View of the American Bar.” That no law- 
yer ever wrote the article is clear enough on its face, 
and an argument to refute it is complete by the 
simplest statement in the briefest form. First, the 
writer is one of those thick-headed fellows who, if 
in England, would readily believe that the average 
American lawyer would be about half Indian. They 
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except Mr. Benjamin, who went abroad and catered 
to the English for reasons of his own, and won their 
good-will by his un-American notions. Plenty of 
such men come over to our country expecting to see 
herds of buffaloes and tribes of Indians on the farms 
next adjoining our large cities. No such views ever 
come from Coleridge or Russell or Gladstone. And 
it is to the lower class of opinions in England that 
the article in question certainly caters. This is seen 
by an attempt to make the very lowest kind of jus- 
tice-practice of “ whittling” judges and quarrelling 
lawyers represent the average bar; while they no 
more fairly represent the bar than slugger Sullivan 
represents Boston aristocracy, or Buffalo Bill repre- 
sents the farmers of Michigan. Happily within the 
last quarter-century quite a large number of Ameri- 
can attorneys have successfully contended with those 
over the water, and the net results are decidedly in 
our favor. As a slight reminder we might mention 
the little fifteen millions and over gained in the Geneva 
Award, and the high respect accorded to our Mr. 
Edmunds, who was called over the water to deliver 
an oral opinion to the House of Lords, which opinion 
was promptly adopted by that august body. 

Of the ‘character and acquirements of American 
lawyers” mentioned, it may also be said that things 
are best measured by results. This is true in sci- 
ence; for when Edison produces a perfect light, or 
Bell makes a new telephone, or Morse an original 
telegraph, which the world admires in wonder, the 
question of fame is settled beyond dispute. The law- 
yers of our country being and having been the leaders 
of Congress, the Senate, and the Government for the 
most brilliant century of growth and development 
ever known by any country, entitles them to some 
credit to aristocracy if they wanted it; but happily 
their fame rests not alone on titles or foreign opinions, 
but on the monument they have built in the national 
system of laws and government that stands to their 
honor forever. Of the men who built this splendid 
structure several hundred could be named that would 
rank with and outrank any lawyer that England ever 
bred or will ever produce. 

To call but a partial roll of those brilliant leaders 
of the past like Webster, Story, Choate, Marshall, 
Waite, Seward, Stanton, Lincoln, Chase, Howard, 
Adams, Tilden, O’Connor, Matthews, Conkling, 
Carlisle. McDonald, Butler, Doolittle, and their 
kind, is to name the peers of any English barrister 
who ever spoke or wrote on legal subjects. And to 
name the living leaders like Evarts, Edmunds, Field, 
Broadhead, Russell, Gray, Curtis, Parker, and Coo- 
ley, with plenty more unnamed, would swell the list 
till no American need dread an intellectual combat 
even now. And the magnitude is to us a trifle. 
This is not a little island, where one may step off, 
but a nation that would square up and make up into 





a great many kingdoms like Great Britain. By the 
fruits of our country men may knowit. As Webster 
once said of his grand old State: “ There she stands! 
she needs no defenders; she speaks for herself!” 
So I say of our lawyers: their country is their mon- 
ument. They were not all born great, — very many 
were born in humble life; but they have shown their 
greatness by their works. 

The natural selection and the all-around lawyer — 
good for more works than one —is another Ameri- 
canism that we are proud of. We are not hedged 
about with wigs and gowns, nor dignified by titles, 
nor too dependent upon royalty for fleeces; and if I 
read aright, some of the vilest pages of ancient and 
modern legal history were written of Scroggs and 
Jeffries, of Bacon, of the Dilke and Parnell cases, 
that fairly reek with iniquity, and will stand as a 
set-off to any small malpractice of the American 
courts, that are not all, of course, quite perfect, yet 
average remarkably well for such youngsters. 

The court scenes and motion days are held up as 
a target of wit, and the “Sirs” and * Colonels” are 
used to play small parts in the article mentioned, of 
which our gentle foreigner saw so much behind his 
eyeglass on a single motion day, where straw hats 
so shocked his royal highness that he fairly gets 
behind himself in horror of the awful thing — you 
know! And lastly he whets his knife once more 
over the “political lawyers,” the ‘“‘ money-makers,” 
and wonders, after all, why American lawyers of to- 
day occupy any social position at all. Poor fellow! 
how it hurts, how it wounds, that any standing is 
left for Americans in society! Taking his item as a 
whole, it is about as weak as soup from the photo- 
graph of a chicken, and it is to be hoped his coun- 
trymen know better. If they grin or laugh at his 
flippancy, they may live to learn how foolishly they 
have been misled by him. Why, the real fact is, that 
New York alone has a bar eminently superior to that 
of London; Philadelphia, Washington, Boston, Cin- 
cinnati, Chicago, St. Louis, Detroit, St. Paul, Mil- 
waukee, Kansas City, Denver, and San Francisco 
are splendidly equipped with learned, able, and ex- 
perienced men, who can stand before kings by the 
diligence in their legal business ; who can entertain 
princes, conduct suits, formulate governments, and 
who on all occasions where wit, learning, experience, 
or cultivated judgment is needed, are the peers of 
the best the earth affords, —men who have attained 
their places, be it social, political, or legal, by work, 
by genius, and by that power of forecast that comes 
in the very struggle that royalty scorns. But royalty 
—trembling and shaky as it stands—has no such 
monument as the American lawyers have produced ; 
for truly may we say, the lawyers are the leaders of 
our Western World. 

J. W. DONOVAN. 
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LEGAL ANTIQUITIES. 


In the middle of the seventeenth century the 
common-law judges adhered to their coifs, or 
black cloth caps, which they still put on when 
they pass sentence of death ; but the Lord Chan- 
cellor and the Speaker of the House of Commons 
wore round-crowned beaver hats. The full-bottom 
wig and the three-cornered hat were introduced 
from France after the Restoration. Barrister’s 
wigs came in at the same time; but very gradu- 
ally, for the judges at first thought them so cox- 
combical that they would not suffer young aspirants 
to plead before them so attired. Who would have 
supposed that this grotesque ornament, fit only for 
an African chief, would be considered indispensa- 
bly necessary for the administration of justice in 
the middle of the nineteenth century ?— Zives of 
the Chief-Justices. 


A PECULIAR penal statute is the 52 Geo. III. 
c. 146, entitled an Act for the better regulating and 
preserving Parish and other Registers of Births, 
Baptisms, Marriages, and Deaths in England, which 
provides (Sect. 18) that one half of the amount of 
all fines and penalties to be levied in pursuance of 
this Act shall go to the person who shall inform or 
sue for the same. . As the only clause in the Act 
mentioning any specific penalty is Section 14, 
which declares certain offences against it to be 
punishable with fourteen years’ transportation, it 
is probable that there have been few informers. 

Different variations of this statutory blunder are 
to be found in many books of legal anecdote ; but 
readers have generally thought them all apocryphal, 
for want of any specific reference. 


By an ancient act of the Scottish Parliament, 
passed about the year 1228, it was “ ordaint that 
during ye reign of her maist blessit maiestie, Mar- 
garet, ilke maiden, ladee of baith high and lowe 
estait, shall hae libertie to speak ye man she likes. 
Gif he refuses to tak her to bee his wyf, he shale 
be mulct in the sum of ane hundredity pundis, or 
less, as his estait may bee, except and alwais, gif 
he can make it appeare that he is betrothit to 
another woman, then he shall bee free.” 





FACETIZ. 


Ir was a Harvard law-student who, having 
found a flea in his bed, described the insect as a 
chose in action. 

THE lecturer on Criminal Law at the Boston 
University Law School remarked that earthly tri- 
bunals inferred the intent from the act, while the 
heavenly courts did not. A student whose love of 
brevity was extreme, noted the latter statement 
concisely, with “contra supra.” 


BaRON ALDERSON had a very profound dislike 
to scientific witnesses, especially those of the 
medical profession, called upon to give an opin- 
ion upon the evidence they had heard in court, 
and he rarely failed in proposing some question 
to them which eventually proved a floorer. 

At the end of a very long examination of a 
celebrated medical man, who had been called 
upon to establish the incompetency of a deceased 
testator to make a will, the witness unfortunately 
said that he believed ‘‘ a/7 persons were subject to 
temporary fits of insanity.” 

“And when they are in them,” asked the 
judge, “are they aware of their state?” 

“Certainly not; my lord,” was the reply ; “ they 
believe all they do and say, even if nonsensical, to 
be perfectly right and proper.” 

“Good Lord!” exclaimed Alderson, “then 
here have I taken no less than thirteen pages of 
notes of your evidence, and, after all, you may be 
in a fit of temporary insanity, talking nonsense, 
and believing it to be true!” 





A VERY neat mot is credited to Judge Grover in 
a tilt at the bar with Judge Peck. The latter had 
delivered a particularly rasping speech, to which 
the former felt compelled to reply in kind. 

“Your Honor,” he said, “it rained last night, 
and this morning when I took my course across 
the fields, at almost every step I came upon some 
slimy venomous creature that had issued from its 
hiding-place. Snails, toads, frogs, lizards, worms, 
snakes, vipers, adders,—.every description of 
loathsome reptile was to be seen crawling, filled 
with venom ; and yet, your Honor, though there 
seemed so many of them, all of them put together 
would not have made up a Peck!” 
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An old darkey was under indictment for some 
trivial offence, and was without counsel. The 
judge appointed a young lawyer to defend him, 
who had never tried a case in court. 

As he walked forward to consult with his client, 
the prisoner turned to the judge and said, — 

Yo’ Honah, am dis de lawyer what am de- 
pointed to offend me?” 

“Yes.” 

“Well,” continued the old darkey, ‘take hit 
away, Jedge ; I pleads guilty.” 


Tue defence of insanity had been strongly and 
persistently urged in the case of a prisoner on 
trial for horse-stealing; and as the prosecuting 
attorney made no attempt to reply to or contro- 
vert the argument, all appeared to be going on 
swimmingly until it came to the judge’s charge. 

Addressing the jury, the court said: “The 
plea of insanity has been set up, and I charge 
you, gentlemen of the jury, that it should receive 
your very grave and serious deliberation ; but I 
must be allowed to say, gentlemen, that for my- 
self, on a review of the whole case, I can discover 
no evidence of insanity on the part of the prisoner, 
except, perhaps, in the selection of his counsel. 





Jupce. It would be more respectful to this 
court, sir, if you would keep your hands out of 
your pockets. Why do you do so, sir? 

DEFENDANT. Just for the novelty of the thing, 
your Honor. 

Jupce. Novelty! What d’ ye mean? 

DEFENDANT. Fact is, your Honor, my attorney 
has had his hands in there so long, I’m tickled to 
death to get a chance at them myself. 





Ar the trial of a case, a juryman being absent 
from his seat, all the others being occupied, a dog, 
looking for his master, quietly took possession of 
the vacant chair. 

“ You see, Mr. ,” said the judge, turning to 
one of the counsel, “that the jurymen’s seats 
are all occupied. Are you ready to proceed?” 

The attorney addressed raised his glasses to 
his eyes, and after a brief survey of the jury-box 
replied, — 

“Your Honor, that fellow might do for a judge, 
but I should hate to trust him for a juryman.” 








NOTES. 


In one of the law courts of Helsingborg, Swe- 
den, a queer case of hypnotism has puzzled the 
judges. A young medical student brought suit 
against a practising physician in the town for hav- 
ing hypnotized him several times against his will, 
with the result that his nervous system was injured 
and his mind somewhat enfeebled. Several wit- 
nesses appeared for the plaintiff ; and to the aston- 
ishment of the court, they all appeared to be crazy, 
and gave the most contradictory and astounding 
testimony. Hereupon a medical gentleman came 
upon the stand and further astonished the court 
with the announcement that his confrére, the de- 
fendant, had hypnotized the witnesses and made 
them say just whatever he liked. Finally the court 
adjourned the case, and appointed a commission 
to see if the entire crowd were not crazy. 





A CURIOUS question of criminal law has arisen in 
Virginia. Mrs. Virginia Taylor was indicted and 
tried for the murder of her husband by poison, and 
was convicted of murder in the second degree. 
The court set aside the verdict as contrary to law, 
as the statute makes murder by poisoning murder 
in the first degree. Afterward, on the application 
of the prisoner, she was discharged without any 
further trial or proceeding, the court basing its 
action in discharging her upon the statute which 
provides that “if the verdict be set aside and a 
new trial granted the accused, he shall not be tried 
for any higher offence than that of which he was 
convicted on the last [first] trial.” (Code, Sec. 
4,040.) The court, in discharging the accused 
under the circumstances, by implication, if not 
expressly, held that a conviction of murder in the 
second degree was unwarranted by the law ; and as 
the statute quoted prohibited a conviction of mur- 
der in the first degree, and as the facts would not 
warrant a conviction of a lesser offence, the pris- 
oner had to be discharged. 





From an address delivered by the Hon. Samuel 
F. Miller, the senior Associate Justice of the Su- 
preme Court of the United States before the Law 
Department of the University of Pennsylvania, the 


following extract is taken : — 


“It is of very little use to the court that counsel 
should refer to a case in a general way, unless it is 
one of those remarkable cases the principle of which 
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is well known to all lawyers and judges; and it is no 
compliment to a court for counsel to rely upon a 
case of which in oral argument he merely reads a 
part of the syllabus or a few lines of the head notes. 
. . . Ifa case is worth citing in an oral argument to 
the court, and especially to a court of final resort, it 
is worth while to put that court in possession of so 
much of the elements of it as is necessary to under- 
stand what was decided in it. The counsel whom I 
have known who used the authority of adjudged 
cases with most skill and effect, will, with the book 
from which they intend to read lying before them, 
make, in their own language and not in that of the 
reporter, a condensed statement of the issues in the 
case, and how they arose, so far as they are appli- 
cable to the point in hand. Having done this and 
given the court whom he is addressing to understand, 
if necessary, the character of the court which decided 
the case he is about to cite, counsel then reads from 
the report of the opinion the most condensed state- 
ment he can find of the decision of the court and of 
the reasons on which it was based. This can be 
done within a very short time if counsel will prepare 
themselves in advance for the presentation of the 
case, and it is vastly more effectual in its influence 
on the mind of the listening court than reading page 
after page from a voluminous decision which the 
court cannot remember, much of which is useless so 
far as the case in hand is concerned, and the relation 
of that part which may be pertinent obscured by the 
reading of a long and uninteresting opinion. By the 
former method the court is at once put in possession 
of the point actually decided in the case cited, and is 
enabled to discern how far it is applicable to the case 
before it, and to gain some idea of the reasoning on 
which that principle was made to rest in the former 
case. If it becomes necessary in the further consid- 
eration of the matter by the court to refer to this de- 
cision, the care and skill of counsel has pointed out 
where all that is valuable may be found without the 
labor of reading through a hundred pages of useless 
matter to find it.” 





fiecent Deaths. 


Guy AsHTON Brown, of Omaha, Neb., died 
in that city, October 27. He was State Libra- 
rian, Clerk of the Supreme Court, and Official 
Reporter. He was born at Batavia; N. Y., in De- 
cember, 1846. His father was Joshua Lawrence 
Brown, Judge of Genesee County. The son re- 
ceived his education at a village school and neigh- 
boring academy, finishing at a New England 
military academy. In-1862, when a lad of sixteen, 
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he joined the Twenty-second Battery of New York. 
This company being consolidated with the One 
Hundred and Thirty-eighth New York Volunteers, 
became Battery M of the Ninth New York Artil- 
lery, and Guy Brown was made sergeant-major of 
the largest regiment in the army of the Potomac. 
In this capacity he performed, in a great degree, 
the duties of the office of adjutant, while on duty 
building and guarding the defence to Washington. 
When the regiment was ordered to the front, the 
young sergeant-major was promoted to the office 
of adjutant over forty-eight ranking subaltern offi- 
cers. Soon he was offered a position on the staff 
of his commanding general, but declined, prefer- 
ring to fight in the line with his comrades. Upon 
re-enlistment he was commissioned captain for mer- 
itorious services, and assigned to Company M of 
the Second New York Artillery. He served in the 
campaigns from the Wilderness to the close of the 
war, participating in the battles of Cold Harbor, 
the attack of Ream’s Station, the disaster at Mo- 
nocacy, which made possible the preservation of 
the nation’s capital; the victories in the Shen- 
andoah valley, and numerous other engagements. 
He was never absent a day from his command 
until he fell, severely wounded, at the beginning 
of one of the last battles of the war. Captain 
Brown was brevetted major for gallant services 
in the field, and returning home at the close of 
the conflict, engaged in the crockery business at 
his native place. In 1867 he removed his estab- 
lishment to Nebraska City, and after a short mer- 
cantile, career was appointed clerk of the District 
Court for Otoe County. Upon that position be- 
coming an elective office, he entered the office 
of James M. Woolworth, in Omaha, studied law, 
and was admitted to the bar. In 1868 he was 
appointed Clerk to the Supreme Court, removed 
to Lincoln, and performed the labor of editing 
one of the early volumes of the Supreme Court 
Reports. He was also librarian of the then law 
division of the State Library ; was made executive 
clerk of the House of Represehtatives at its ses- 
sion of 1873, —an office created by the exigen- 
cies of the time, never existing before or since. 
The same year he prepared the General Statutes 
of Nebraska. In 1875 he was chosen secretary 
of the Constitutional Convention, and under the 
new regime, became the first reporter, Clerk of 
the Supreme Court, and State Librarian, which 
triune office he held until his decease. 
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Amonc the victims of the recent terrible ele- 
vator accident in Cincinnati, was Hon. W. M. 
Dickson, a prominent member of the Bar of Cin- 
cinnati. Judge Dickson was sixty-two years old. 
He was born in Indiana in 1827 ; graduated at the 
Miami University, in that State, in 1846, and at 
Harvard Law School in 1850. He worthily filled 
many public offices, — Prosecuting Attorney, Judge 
of the Common Pleas Court of Hamilton County 
(appointed by Governor Chase to fill a vacancy), 
Presidential Elector, and others of minor import- 
ance, — but his greatest influence was in private 
life, where his thoughtful conversation and his 
brilliant pen contributed much to moulding the 
public opinion of his time. His personal life 
was pure and lovable. Respected by all, and 
loved by those who best knew him, he leaves 
behind the reputation of one who did his work 
well and passed away full of years and of honor. 


Hon. Joun T. Nixon, Judge of the United 
States District Court for the District of New Jer- 
sey, died on the 28th of September, having 
almost completed the twentieth year of his service 
on the bench. He was a graduate of Princeton 
College. He studied law with Judge Pennypacker, 
who was Judge of the United States Court for the 
Western District of Virginia, and was admitted to 
the bar in that State. He served in the State 
Legislature of New Jersey for two terms, and 
was twice elected to Congress. His death will be 
greatly deplored, not only by the Bar of New Jer- 
sey, but by many eminent counsel from other 
States. 


REVIEWS. 


THE November number of the Century con- 
tains a feast of good things, and he must in- 
deed be hard to satisfy who does not find therein 
instruction and entertainment. The long looked 
for autobiography of Joseph Jefferson, whose 
“ Rip Van Winkle” has made his name a house- 
hold word, is begun in this number, and will be 
continued during 1890. 


No more interesting record of a life upon the stage 
could be laid before the public. Mr. Jefferson is 
the fourth in a generation of actors, and, with his 
children and grandchildren, there are six generations 





of actors among the Jeffersons. His story of the 
early days of the American stage, when, as a boy 
travelling in his father’s company, they would settle 
down for a season in a Western town, playing in 
their own extemporized theatre; the particulars of 
the creation of his famous “ Rip Van Winkle;” how 
he acted “ Ticket-of-Leave Man” before an audi- 
ence of that class in Australia, etc.,—all this, 
enriched with illustrations and portraits of contem- 
porary actors and actresses and with anecdotes, will 
form one of the most delightful serials the CENTURY 
has ever printed. 


The prospectus of the magazine for the coming 
year is most attractive. 


Amelia E. Barr, Frank R. Stockton, Mark Twain, 
H. H. Boyesen, and many other well-known writers 
will furnish the fiction for the new volume, which is 
to be unusually strong, including several novels, il- 
lustrated novelettes, and short stories. “‘ The Women 
of the French Salons” are to be described in a bril- 
liant series of illustrated papers. The important dis- 
coveries made with the great Lick Telescope at San 
Francisco (the largest telescope in the world) and 
the latest explorations relating to prehistoric Amer- 
ica (including the famous Serpent Mound, of Ohio) 
are to be chronicled in the CENTURY. 

Prof. George P. Fisher of Yale University is to 
write a series on “ The Nature and Method of Rev- 
elation,’”’ which will attract every Bible student. 
Bishop Potter of New York will be one of several 
prominent writers who are to contribute a series of 
“ Present-day Papers” on living topics, and there 
will be art papers, timely articles, etc., etc., and the 
choicest pictures that the greatest artists and en- 
gravers can produce. 





THE Harvarp Law Review for October contains 
an exceedingly interesting and valuable article by 
Prof. F. W. Maitland on “The History of the 
Register of Original Writs.” The other con- 
tents are: “Is the Statutory Action for Injuries 
causing Death Transitory?” by Jesse W. Lilian- 
thal ; “The Doctrine of Stare Decisis as applied 
to Decisions of Constitutional Questions,” by 
D. H. Chamberlain. 





To the Law QuarTERLY Review for October 
Edwin H. Woodruff contributes an article of 
particular interest to the Bar of this Common- 
wealth, entitled “ Chancery in Massachusetts.” A 
peculiar interest attaches, as the author says, to 
the history of chancery jurisdiction in Massachu- 
setts, from the fact that “the opposition continued 
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to so late a day that even after the province be- 
came a State, there was no decided effort to evade 
or pervert existing laws, in order to provide some 
substitute for the lack of equitable remedies. The 
common law prevailed in unmitigated rigor, and 
that, too, in a State which of all States in the 
Union has ever been looked to for examples of 
administrative reform.” 

The other contents are “ Indian Codification,” 
by C. P. Ilbert ; “ Codification of the Law of Mort- 
main,” by R. E. Mitcheson ; “ Administration of 
Trusts by Joint Stock Companies,” by T. Crisp 
Poole ; “ Derry v. Peek, in the House of Lords,” 
by Sir Frederick Pollock; “Through Bills of 
Lading,” by H. D. Bateson. 





THE JuripicaL Review (Edinburgh) maintains 
its high standard of excellence in its October 
number. The most interesting article is, perhaps, 
“A Medico-Legal View of the Maybrick Case,” 
by Dr. Henry D. Littlejohn. Charles Scott con- 
tributes a second paper on “ Insanity in its relation 
to the Criminal Law,’ and J. C. Thomson an 
article on “ Imprisonment for Debt in the United 
States.” The other contents are the “ Universi- 
ties Act, 1889,” by Professor Kirkpatrick ; and 
“County Government in Ireland,” by J. T. C. 
Humphreys. The frontispiece is an excellent 
portrait of Hon. David Dudley Field. 





WE have received a copy of Hon. James C. 
Carter’s address on “ The Province of the Writ- 
ten and the Unwritten Law,” which was delivered 
before the State Bar Association of Virginia in 
July, 1889. In it the writer takes a decided stand 
against codifications, and the arguments which he 
advances will repay a careful perusal by those who 
believe that it is possible to frame a system of 
written law which shall meet and solve all the 
problems which may possibly arise. 





In the entire realm of scientific research noth- 
ing is more absorbing and full of interest than 
microscopical investigation. “ No one,” says Rev. 
J.C. Wood in his “ Common Objects of the Mi- 
croscope,” “who possesses even a pocket micro- 
scope of the most limited powers can fail to find 
amusement and instruction even though he was in 
the midst of the Sahara itself.” To the unscien- 





tific as well as the scientific reader, “the Micro- 
SCOPE, an illustrated Monthly Journal devoted to 
Microscopical Science,” cannot fail to afford a 
rich monthly treat. It is attractively printed, 
well illustrated, and contains a vast fund of valu- 
able information. Ably edited as it is by Dr. 
Alfred C. Stokes, its success should be greater 
than ever before. 


BOOK NOTICES. 


A TREATISE ON THE LAW OF TRUSTS AND TRUS- 
TEES. By JarruS WARE Perry. Fourth edi- 
tion, embodying Relevant Cases down to date, 
by Frank Parsons. Little, Brown & Co., Bos- 
ton, 1889. Two volumes. Law Sheep. $12.00. 


Perry on Trusts has long been recognized as a 
standard authority upon all questions of law and 
equity pertaining to its subject-matter. That this 
fact is fully appreciated by the legal profession, has 
been demonstrated by the steady demand for the 
various editions which have been issued, and this 
new edition will be equally welcomed. Mr. Par- 
sons’ work displays the same care and learning which 
characterized his editing of Morse on “ Banks and 
Banking,” and Blackwell on “ Tax Titles;” and in 
the selection of additional cases embodied in the 
text, he has shown much judicious discrimination. 
About eleven thousand cases are now cited in the 
work, the new ones being distinguished by a dash 
before each in, the table of cases. The section in- 
dices at the heads of the chapters have been much 
improved by grouping the references under sub- 
heads, and the main index has been bettered in the 
same way, and also somewhat enlarged. 

The work deserves and will undoubtedly receive 
the continued support and commendation of the pro- 
fession. It certainly is invaluable to every lawyer. 


Tue STATUTE OF LIMITATIONS, AND ADVERSE Pos- 
SESSION. By Henry F. Buswe tv. Little, Brown 
& Co., Boston, 1889. Law Sheep. $6.00. 


In the preparation of a work upon this subject, 
the author has had a formidable difficulty to con- 
tend with in the fact that the ground has already 
been thoroughly and comprehensively covered by 
well-known legal writers. Upon a careful exami- 
nation of the book, however, we feel that Mr. Bus- 
well has proved himself equal to the occasion, and 
has given the profession a really valuable work, and 
one which compares favorably with its predecessors. 
The general principles governing the subject of limi- 
tations in law and equity are fully treated, and the 
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effect of new promises and acknowledgments to avoid 
the limitation. Exceptions to the operation of the 
statute however arising; application of the statute 
to actions of contract and tort, including trover and 
replevin ; adverse possession generally; limitations 
of real actions and of actions involving the matter of 
trust ; and process, parties and pleading, — are sever- 
ally discussed. Between four and five thousand cases 
are cited, and the index is full and clear. An Appen- 
dix contains the English Acts of Limitation. 

We can conscientiously recommend this work as 
one of the best yet written upon this important sub- 
ject, and it should meet with a hearty reception from 
the profession. 


QUESTIONS AND ANSWERS TO ANSON ON CON- 
TRACT. By James R. Jorpan (Librarian of the 
Law School of the Cincinnati College). W. H. 
Anderson & Co. Cincinnati, 1889. $2.00. 


This is a work designed especially for the use of 
students and others who desire to impress upon 
their minds the principles of the subject directly 
under study. There can be no doubt that by this 
method one learns more rapidly, and is also able to 
acquire accurate and enduring knowledge of the sub- 
ject. Anson on Contract is made the basis of this 
book, and the questions and answers are clearly 
stated. To both teacher and student it will prove 
a most valuable aid, and by its means the latter 
should readily and understandingly grasp and re- 
tain the whole subject of the principles of the Law 
of Contract. 


A BriEF ON THE MOopEs OF PROVING THE Facts 
MOST FREQUENTLY IN ISSUE ON THE TRIAL OF 
CiviL OR CRIMINAL CasEs. By Austin ABBOTT 
of the New York Bar. Diossy & Co., New 
York, 1889. $2.50. 


To get in our legal evidence and keep out illegal 
evidence of the adversary, is the great art of trying 
causes ; and armed with this book of Mr. Abbott’s, the 
practitioner will find himself fully prepared to meet 
any question which may arise as to the rules of evi- 
dence governing the admission of facts. The work is 
adapted to use in both Civil and Criminal Cases, and 
is prepared in that careful, painstaking manner which 
is evident in all of Mr. Abbott’s works. The index 
is a complete guide to the contents, and so arranged 
that the practitioner can at once turn to any de- 
sired point. The book is tastefully gotten up by the 
publishers; good paper, good print, and attractive 
binding. 


An APPEAL TO PHARAOH: THE NEGRO PROBLEM 
AND ITs RapicaL SotuTion. Fords, Howard & 
Hulbert, Publishers. New York, 1889. $1.00. 





Although the institution of slavery was long since 
abolished in the United States, the “ Negro problem ” 
is by no means yet solved. While many of the race 
have risen from their bondage and become worthy 
and in some instances distinguished citizens, there 
is still in the South a vast, ignorant, ubiquitous ele- 
ment, neither possible nor desirable to be assimilated. 
How to deal with this element is a question which 
must be answered by this generation. The solution 
proposed by the author of this book is a gradual and 
induced voluntary emigration of the negro to some 
selected fertile region, there to live and thrive with all 
the help our Government can give him. The work is 
evidently the result of much thought and careful study 
of the subject, and will repay a perusal by all who 
are interested in this most perplexing of problems. 


THe Human Mystery IN HAMLET: AN ATTEMPT 
TO say AN Unsaip Worp. By Martin W. 
Cooxr, A.M. Fords, Howard & Hulbert, 
Publishers. New York, 1889. $1.00. 


“ Hamlet” always has been, and will undoubtedly 
continue to be for time to come, a much discussed 
play. Mr. Cooke believes that the writer of “ Hamlet” 
had a definite end in view; that in it he sought to 
embody the thought that without and above man is 
a power which has relation to him, and whose man- 
dates constitute the law of his being. Mr. Cooke’s 
views are certainly original, and he pleads for his 
theory with great skill and earnestness. The book 
is full of interest, and will be eagerly sought by all 
lovers of Shakspeare. 


A TREATISE ON THE LAW OF COMMERCIAL PAPER. 
By CHRISTOPHER G.gl IEDEMAN. F. H. Thomas 
Law Book Co., St. Louis, 1889. Law Sheep. 
$6.00 net. 


Mr. Tiedeman is so well known to the legal pro- 
fession through his work on “ Real Property” that 
any new book from his pen is sure to be cordially 
received. The present work is a full and compre 
hensive treatment of the whole subject of Commer- 
cial Paper,—not only Bills and Notes, but also 
Guaranties, Checks, Bank Notes, United States 
Treasury Notes, Government and Municipal Bonds, 
Certificates. Receipts, and in fact everything which 
can be included under the head of Commercial 
Paper. Thus in a single volume the lawyer has 
all these subjects at his command, instead of being 
obliged to refer to two or three different works, as has 
heretofore been the case. Mr. Tiedeman, it is hardly 
necessary to say, has produced a treatise which is 
exhaustive upon the subject, and it will be found to 
supply a real and substantial want. No lawyer can 
afford to be without it, and we predict that it will be 
in great demand by the profession. 








